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I. INTRODUCTION

Retirement insecurity is pervasive in Illinois.1 The median amount
of retirement savings held by working-age adults in the state is only
* Professor of Law, Faculty of Law, International University of Sarajevo; Professor of Criminal
Justice, Chicago State University (on unpaid leave of absence); former Professor of Political Science
and Faculty Mentor, Minority Retirement Security (MRS) Grant, Chicago State University; Adjunct
Professor of Law, Indiana University Robert H. McKinney School of Law—Indianapolis; Member
of the Illinois State Bar; former Vice Chair, ABA Committee on International Human Rights; and
Corresponding Editor, International Legal Materials (ILM). S.J.D., IU Robert H. McKinney School
of Law—Indianapolis; Ph.D., Howard University; J.D., Temple University Beasley School of Law;
LL.M. (summa cum laude), IU Robert H. McKinney School of Law—Indianapolis; M.A., University
of North Texas; B.A. (magna cum laude), Edinboro University of Pennsylvania. Dr. Aka has written
extensively on issues related to minority populations in Africa and the United States, including human
rights. His recent publications germane to these topics include Human Rights in Nigeria’s External
Relations: Building the Record of a Moral Superpower (Lexington Books, 2017).
** Graduate Fellow, MRS Grant at Chicago State University. M.P.H., Chicago State University; B.S.,
Covenant University, Ota, Nigeria. Ms. Oku’s publications related to retirement security include:
Black Retirement Security in the Era of Defined Contribution Plans: Why African Americans Need to
Invest More in Stocks to Generate the Savings They Need for a Comfortable Retirement, 14 RUTGERS
J.L. & PUB. POL’Y 169 (2017) (with Philip C. Aka); and Why Low-Income Workers Need to Save for
Retirement and How They Can Do It, 38 U. ARK. LITTLE ROCK L. REV. 209 (2016) (with Philip C.
Aka and 2 others).
***Graduate Fellow, MRS Grant at Chicago State University. M.A. in Geography, Chicago State
University; B.S., Ahmadu Bello University, Zaria, Nigeria
† The research for this Article was facilitated by a grant from the United States Department of
Education (in partnership with the Social Security Administration) for the establishment of a Center
for Minority Retirement and Financial Studies at Chicago State University, to train graduate students
and conduct workshops on retirement security. This paper is the fifth in a line-up of articles produced
under the grant. Like with the prequels, the views expressed in this Article are the authors’ only and
may in no way be ascribed to their grantors. The authors gratefully acknowledge the invaluable
insights and assistance of the editorial staff of the Akron Law Review, especially Ryan Robinson, in
preparing this Article for publication.
1. Previously known as Illinois Territory, Illinois joined the union as the 21st State on
December 3, 1818. Illinois History, ILL. COURTS STUDENT LEARNING CTR.,
http://www.illinoiscourts.gov/kids/IL_Hist/default.asp (last visited Sept. 28, 2017). The state took its
name from the Illinois River, a principal tributary of the Mississippi River, that courses through its
territory. See The State of Illinois—An Introduction to the Prairie State, NETSTATE,
http://www.netstate.com/states/intro/il_intro.htm [http://perma.cc/7NZQ-ZEM4] (last visited Sept.
28, 2017). Like some U.S. States, Illinois has several nicknames, two of which are the Prairie State
and Land of Lincoln. See id. (listing six nicknames, including the two here). The nickname Prairie
State dates back to 1842 when most of Illinois was covered with prairie grasses. Although that is not
true today, Illinois continues to pay homage to the prairie. Id. Land of Lincoln is the nickname by
which Illinois is more famously known. Id. The designation refers to Abraham Lincoln (1809-1865),
16th President of the United States from 1861 until his assassination in April of 1865. Although he
was born in Kentucky and lived in Indiana before moving to Illinois, Lincoln began and developed
his political career in Illinois where, following an unsuccessful run for the Illinois General Assembly
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$3,000, and an estimated 2.5 million workers lack access to a work-based
retirement savings account. 2 Faced with little “protection against the
economic fears of old age,” 3 many workers in the Land of Lincoln are
“coming up short” on their retirement savings. 4 Many of these workers
are low-income earners. 5 A study by the Woodstock Institute 6 in 2012
found that over half of all private-sector workers in Illinois lack access to
employment-based retirement plans, 7 including over half of all privatesector workers in the Chicago Metropolitan Statistical Area alone. 8
Overall, a majority of private-sector workers in each of Illinois’s 177
legislative districts lack access to employment-based retirement plans. 9
in 1832, he eventually won election to the Illinois General Assembly and served four terms from
1834-1841. Id. Like for Barack Obama (2009-2017) down the road, Illinois was also where Lincoln
lived when he became President of the United States in 1861. Id. The name was designated in 1955,
which is the same year the U.S. Congress granted Illinois a special copyright for exclusive use of the
Land of Lincoln insignia. Id. Retirement security is defined in infra Part II.
2. Support SB 2758: Illinois Secure Choice Savings Program: Give All Illinois Workers the
Opportunity to Save, ILL. ASSET BLDG., http://illinoisassetbuilding.org/wp-content/uploads/
2016/03/Secure-Choice-Fact-Sheet_Fall.2014.pdf [http://perma.cc/H3L3-BUF8].
3. See infra note 39 and corresponding text.
4. See Spencer Cowan, Coming Up Short: The Scope of Retirement Insecurity Among Illinois
INST.
(Sept.
2012),
http://www.woodstockinst.org/sites/
Workers,
WOODSTOCK
default/files/attachments/comingupshort_sept2012_cowan_0.pdf [http://perma.cc/SJ37-RVJM]. The
study analyzed data gathered by the Employee Benefits Research Institute, based in Washington,
D.C.; the Bureau of Labor Statistics; and the Census Bureau. Id. See also Nari Rhee, The Retirement
Savings Crisis: Is it Worse Than We Think?, NAT’L INST. ON RET. SEC. (June 2013),
http://www.nirsonline.org/storage/nirs/documents/Retirement%20Savings%20Crisis/retirementsavi
ngscrisis_final.pdf [http://perma.cc/A4QU-T8K4] (estimating that nationally the retirement security
savings deficit is between nearly $7-14 trillion).
5. See Employee Benefits in the United States—March 2015, BUREAU OF LABOR STATISTICS,
5-6
(Table
1)
(July
25,
2015),
http://www.bls.gov/news.release/pdf/ebs2.pdf
[http://perma.cc/4MWA-H8FG] (showing that only 40% of private sector workers with wages in the
lowest quarter of earners have access to retirement programs through their employers or unions). Lowincome workers is defined in infra Part II.
6. Founded in 1973 in Woodstock, Illinois, but subsequently based in Chicago, the Institute
is a nonprofit economic development agency that works locally and nationally to promote “fair
lending, wealth creation, and financial systems reform.” About Us, WOODSTOCK INST.,
http://www.woodstockinst.org/about [http://perma.cc/9KPY-EXXD] (last visited Sept. 27, 2017). Its
mission is to “[c]reate a just financial system in which” all people, irrespective of race or class, “can
achieve economic security and community prosperity.” Id. Its vision is of “[a] just society in which”
all people, irrespective of race or class, “has an equal opportunity to achieve economic security” as
well as “safely and sustainably borrow, save, and build wealth.” Id.
7. Cowan, supra note 4, at 6 (showing that as of 2010, only 2.5 million out of 4.7 million (i.e.,
a little over 53%) had access to employment-based retirement plans).
8. Id. at 6, 9 (Appendix A) (showing that in 2010 nearly 2 million out of a little over 3.1
million workers, representing nearly 53% of all workers, have no access to an employment-based
retirement plan). As defined in this Woodstock Institute study, the Chicago Metropolitan Statistical
Area comprised Cook, DuPage, Kane, Lake, McHenry, and Will Counties, plus the City of Chicago.
Id.
9. Cowan, supra note 4, at 6, 15-16 (Senate districts), 17-19 (House districts). The number is
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The Woodstock Institute study found that, compared to their highincome counterparts, low-income workers have significantly reduced
access to employment-based retirement plans. In 2010, the period at the
cynosure of the Woodstock Institute report, nearly 800,000 out of nearly
1.9 million workers earning under $15,000 annually, or nearly 60% of all
workers, had no access to such plans. 10 Additionally, the Woodstock
Institute study found that certain service industries in the private sector
with a concentration of low-income workers, such as administrative
support, arts, educational services, entertainment, hospitality and food
services, and recreation tend to provide limited access to employmentbased retirement savings. 11 For example, again using 2010 as a timeline,
nearly 859,000 employees, forming 72% of all workers in these service
industries, lacked access to employment-based retirement plans. 12
Besides inadequate access to workplace pensions, Illinois workers
also fare and have fared poorly in other aspects of retirement savings. 13
For many households in Illinois, true of many in other states, earned
income represented a small proportion of retirement income; 14 assets form
a small and decreasing percentage of retirement income; 15 and the
replacement rate of Social Security benefits as pre-retirement income is
less than 50%. 16 Overall, as the Woodstock Institute recapitulates, as of
2012, “income from earnings and assets combined provide less than 12.5
percent of all retirement income for households in the bottom 60 percent
of incomes . . . leav[ing] Social Security and employment-based
retirement plans as the only significant sources of income for the vast

broken down into 59 Senate districts (Appendix D at 15-16) and 118 House districts (Appendix E at
17-19). Id.
10. Id. at 6 (including Table 2).
11. Id. at 6.
12. These industries generally hire lower-skilled workers, many of them part-timers, and pay
low entry-level wages. Id. Consequently, not that it justifies it, employers in these industries tend to
have less incentive to offer a retirement savings option because they are not as concerned about
retaining highly-skilled employees who would be difficult to replace. Id.
13. Three avenues of retirement savings, grouped together as “micro” factors and analyzed in
this Article are Social Security, employment-sponsored pensions, and personal assets. See infra Part
IV.A.
14. For households in the bottom 60% of incomes as of 2008, income from earnings
represented only 6.2% or less of retirement saving. Cowan, supra note 4, at 1.
15. In 2005, before the Great Recession of 2007-2009, assets provided only a negligible 7% or
less of retirement saving income for households in the bottom 60% of workers. By 2008, in the height
of the Recession, that number dropped down to only 6.2% or less. Id. at 3.
16. In 2012, the target pre-retirement income replacement rate for Social Security was 42% for
a worker making an average wage, but actually lower because of changes in the age limit for receiving
full benefits: 66 years old to receive full benefits, but 67 for persons born after 1959. Id. See also
Rhee, supra note 4 (putting the rate of replacement at about 35% for the typical household).

http://ideaexchange.uakron.edu/akronlawreview/vol51/iss2/4

4

Aka et al.: Promoting Retirement Security in Illinois

2017]

PROMOTING RETIREMENT SECURITY IN ILLINOIS

371

majority of older persons.” 17 To compound the already bad retirement
savings picture, many senior citizens in Illinois, like their counterparts in
other states, enter retirement with huge debts.18
Subsequent studies corroborate the findings of the Woodstock
Institute regarding retirement insecurity in Illinois. An exemplar of these
studies is a telephone survey, of nearly 300 small-business owners in
Illinois, 19 conducted on November 11th and 12th of 2014 and sponsored
by the Small Business Majority (SBM), a national small-business
advocacy organization. 20 Small businesses are the biggest job creators in
Illinois. 21 But while these businesses employ about half of the state’s
workforce, the SBM found that only three small business owners out of
17. Cowan, supra note 4, at 3.
18. See How States are Working to Address the Retirement Savings Challenge: An Analysis of
State-Sponsored Initiatives to Help Private Sector Workers Save, PEW CHARITABLE TRUSTS, 7 (June
1,
2016),
http://www.pewtrusts.org/en/research-and-analysis/reports/2016/06/how-states-areworking-to-address-the-retirement-savings-challenge [http://perma.cc/Q24D-6R8C] [hereinafter
PEW CHARITABLE TRUSTS, How States are Working] (pointing out that among retirees born between
1928 and 1945, the so-called Silent Generation, 56%, or nearly six out of ten, have debts, while among
Baby Boomers, the cohort born from 1946 to 1964, 80% have debt). Although the United States does
not have a mandatory retirement age, the senior citizen age is 65 years, at which age a worker can
start drawing his or her Social Security benefits without penalties for early distribution. What Is the
ACAD.
OF
SOC.
INS.,
Social
Security
Retirement
Age?,
NAT’L
www.nasi.org/learn/socialsecurity/retirement-age [http://perma.cc/Q6FQ-BPR4]. As of 2012, seniors
numbered 43.1 million or 13.7% of the United States’ population (meaning about every one in seven
Americans). A Profile of Older Americans: 2013, U.S. DEPT. OF HEALTH AND HUM. SERV., 11 (2013),
https://www.acl.gov/sites/default/files/Aging%20and%20Disability%20in%20America/
2013_Profile.pdf [http://perma.cc/4PZN-YQKD].
BUS.
MAJORITY,
10
(Nov.
18,
2014),
19. Opinion
Poll,
SMALL
https://www.smallbusinessmajority.org/sites/default/files/research-reports/111814-IllinoisRetirement-Poll.pdf [http://perma.cc/Z8MM-PGKE] [hereinafter SMALL BUS. MAJORITY, Opinion
Poll]; see also Small Businesses Believe Illinois Needs to do More to Help Workers Prepare for
Retirement, Support Legislation Doing So, SMALL BUS. MAJORITY (Nov. 18, 2014),
http://www.smallbusinessmajority.org/_docs/press/111814-IL-retirement-poll-release.pdf
[http://perma.cc/7H3T-U3W4] [hereinafter SMALL BUS. MAJORITY, Small Businesses]. The poll was
conducted on behalf of Small Business Majority (SBM) by Public Policy Polling, a polling
organization based in Raleigh, North Carolina. SMALL BUS. MAJORITY, Opinion Poll, supra, at 28.
This survey consisted of 19 questions, 3 of them being demographic. Id. at 11-13. It had a margin of
error of +/-5.7%. Id. (under the caption “methodology”).
20. About Us, SMALL BUS. MAJORITY, https://www.smallbusinessmajority.org/about-us
[http://perma.cc/EMB9-JSXJ] (last visited Sept. 28, 2017). The organization believes that small
businesses are “a potent force for positive change in every aspect of creating a thriving society and
economy,” including “addressing long-term unemployment,” and “providing quality jobs in
challenged communities”; they “are forces for economic development”; and a “healthy small business
ecosystem can provide a pathway for women, minorities, youth, veterans[,] and immigrants to enter
the mainstream American economy and build income and independence.” Id. It indicates that its
members work from ten offices in eight states and Washington, D.C. “to engage our network of more
than 50,000 small business owners to get involved in the public policy process and to get educated on
resources and opportunities available to them.” Id.
21. See SMALL BUS. MAJORITY, Opinion Poll, supra note 19, at 10.
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ten (30%) offer a retirement plan to their employees.22 Eight out of ten
(80%) small-business owners are not confident that Illinois residents will
have enough retirement savings, with three out of ten (30%) responding
that they are not confident at all. 23 More than six out of ten respondents
(64%) expressed concern that their own employees will not have enough
money saved to cover their basic living expenses during retirement. 24
Given these views, more than six of every ten small-business owners
(63%) agreed that Illinois should do more to help small businesses prepare
for retirement, with nearly four in ten (37%) agreeing strongly; 25 and a
little over five out of every ten small-business owners (54%) supported
the Illinois Secure Choice Savings Program legislation (discussed in Part
III.A.) aimed at “promoting greater retirement savings for private-sector
employees” with two out of every ten owners (20%) indicating strong
support for the law. 26 Finally, nearly six of ten small-business owners
(58%) supported instituting a payroll deduction that would allow their
employees to automatically save money at no cost to the business.27
In 2015, in the aftermath of the studies by the Woodstock Institute
and the Small Business Majority, the Illinois General Assembly enacted
a law designed to address the Illinois retirement security problem that we
elaborate further in Part III.A. below. The jury is still out regarding the
effect of that law.
This Article makes proposals for promoting retirement security
among low-income workers in Illinois with pointed lessons for workers
in other U.S. states. The Article portrays retirement preparedness for lowincome workers in Illinois as a function of changes in Social Security,
22. Id. at 4, 6 (Figure 3). Only a little more than three out of every ten owners (35%) opined
that they have spoken with a company that provides retirement services about setting up a plan for
employees. Id. at 4, 6 (Figure 4). Regarding why they do not offer retirement savings plan, most small
business owners (27%) responded that they do not have the administrative capacity (human resources)
to administer a plan, while 14% indicated that such plans are too expensive to set up and 10%
indicated that they are concerned about how to choose a plan provider. Id. at 4, 6 (Figure 3). And for
those small business owners who offer a retirement plan, 41%, or a little more than four out of every
ten, responded that “[o]ffering a plan is the right thing to do;” 27%, or nearly three out of every ten,
responded that “[o]ffering a plan has a positive impact on employee attitude and performance;” and
a little more than two out of ten (23%) responded that offering a plan “helps attract and retain quality
employees.” Id. at 4; see also id. at 8 (Figure 9) cf. with id. at 9 (Figure 10).
23. Id. at 4, 5 (Figure 1).
24. Id. at 4, 5 (Figure 2). Strangely, more than seven out of ten of these small-business owners
(75%) responded that they have a retirement plan in place for themselves. Id.
25. Id. at 4, 5-6 (Figure 5).
26. Id. at 4, 7 (Figure 6) (supporting legislation that would make it easier for small businesses
to establish a basic retirement savings option); id. at 7 (Figure 7) (supporting small businesses for
automatic employee payroll deductions).
27. Id. at 4, 7 (Figure 7).
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employer-sponsored pensions, and personal assets (the famed “threelegged stool” of retirement security), 28 synchronized with reduction of
disparities between socioeconomic groups in education, healthcare, and
housing. 29 In 2013, Chicago State University, a public institution of higher
learning located on the Southside of Chicago, received a grant from the
United States Department of Education in partnership with the Social
Security Administration to improve retirement security within minority
low-income communities, 30 which has sired four publications. 31 This
Article applies to Illinois an adaptation of a methodology of six factors
unveiled in one of those prior works. 32 The six factors with ramifications
beyond Illinois are: 1) Social Security; 2) employee-sponsored pensions;
3) personal assets; 4) reducing disparity in education; 5) reducing
disparity in healthcare; and 6) reducing disparity in homeownership. As
the ensuing discussion makes clear, these six factors are not mutually
exclusive, but instead overlap at several points. Beyond Illinois, this
Article has comparative salience: its analysis holds important lessons for
other jurisdictions within and even outside the United States on how not
28. See Stan Murray, What is the “Three-Legged Stool”? INVESTOPEDIA,
http://www.investopedia.com/ask/answers/09/three-legged-stool-retirement.asp
[http://perma.cc/BA2N-56HY] (last visited June 22, 2017). More discussion on these three techniques
is saved for infra Part IV.A. (analyzing the micro steps).
29. Discussion on these three techniques is saved for infra Part IV.B. (analyzing the macro
factors).
30. Press Release, U.S. Education Department and Social Security Administration Award Four
Grants to Improve Retirement Security within Minority Low-Income Communities, Archived
Information, U.S. DEPT. OF EDUC. (Sept. 27, 2013), https://www.ed.gov/news/press-releases/useducation-department-and-social-security-administration-award-four-grants-improve-retirementsecurity-within-minority-low-income-communities
[http://perma.cc/R2AD-3WDN].
Besides
Chicago State University, three other educational institutions who won this grant were: Florida A&M
University in Tallahassee, Florida; Hampton University in Virginia; and University of HoustonDowntown in Texas. Id.
31. See Philip C. Aka & Chidera Oku, Black Retirement Security in the Era of Defined
Contribution Plans: Why African Americans Need to Invest More in Stocks to Generate the Savings
They Need for a Comfortable Retirement, 14 RUTGERS J.L & PUB. POL’Y 169-95 (2017) [hereinafter
Aka & Oku, Why African Americans Need to Invest More in Stocks]; Philip C. Aka et al., Why LowIncome Workers Need to Save for Retirement and How They Can Do It, 38 U. ARK. LITTLE ROCK L.
REV. 209-44 (2016) [hereinafter Aka et al., Why Low-Income Workers Need to Save for Retirement
and How They Can Do It]; Philip C. Aka et al., Protection Against the Economic Fears of Old Age:
Six Micro and Macro Steps for Bridging the Gap in Retirement Security Between Blacks and Whites,
40 VT. L. REV. 1-67 (2015) [hereinafter Aka et al., Protection Against the Economic Fears of Old
Age]; and Percy Austin & Elizabeth Arnott-Hill, Financial Literacy Interventions: Evaluating the
Impact and Scope of Financial Literacy Programs on Savings, Retirement, and Investment, 39 J. SOC.,
POL. & ECON. STUD. 290-314 (2014).
32. See Aka et al., Protection against the Economic Fears of Old Age, supra note 31, passim
(spotlighting six factors—Social Security, employer-sponsored pensions, personal assets matched
with reduction in the disparities between Blacks and Whites in education, healthcare, and
homeownership—as tools for bridging the gap between Blacks and Whites in retirement security).
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to promote, implement, and institute retirement security. Prominent
among those lessons pointing to best practices is that a state seeking to
promote retirement security among its workforce should not deign to
compound retirement insecurity in the private sector with deliberate
underfunding of pensions in the public sector as Illinois dubiously does.
In addition to counseling that states address each of these six factors
in responding to their retirement security challenges relating to lowincome workers, this Article draws three over-arching conclusions. First,
the underfunding of public pensions can have a profound impact on
retirement insecurity for low-income workers. Too often, retirement
security is measured primarily or solely based on the retirement picture
for private-sector workers with an implied assumption that those receiving
public pensions will be secure. The underfunding of public-sector
pensions means that states must consider a broader scope of workers when
responding to the threat of retirement insecurity. Second, federal
legislation and programs will impact the ability of states to promote
retirement security for lower-income workers, particularly with respect to
education, healthcare, and homeownership, in which areas the federal
government ultimately takes the lead, relegating the states to little more
than a supporting role. Third, when it comes to reduction in disparities
among socioeconomic groups that form a necessary element in this
Article, the legacy of one federal administration in the areas of education,
healthcare, and homeownership is best viewed as fragile, in that hard-won
gains for low-income workers in these areas at the national level may be
altered by subsequent administrations.
The Article has four main parts. Part II defines the two key terms of
the Article, while Part III unearths the state of retirement security in
Illinois, which this work likens to Janus, the god in Greek mythology with
two faces, one stuck in the past and the complementary other looking into
the future. Part IV, the centerpiece of this work, identifies and discusses
various strategies for promoting retirement security for low-income
workers in Illinois that other U.S. states can learn from. If Part III detailing
the contour of retirement (in)security in the State is the “past” face of
Janus to nowhere, this latter face signifies the future in search of solutions
to some of the problems. Table 1 in Part IV below provides a graphic gist
of this Article, including a recap of changes in each of the six techniques
of retirement security analyzed in the piece.
Focus on retirement insecurity in Illinois, such as this Article
undertakes, is justified by the fact that resolving the problem benefits not
just individual workers but also serves to mitigate “broader negative
impacts on the economy and the State of Illinois that will result from
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widespread retirement insecurity.” 33 As then-President George W. Bush
advised in 2006, “[e]very American has an interest in seeing this [the U.S.
pension] system fixed, whether you’re a worker at a company with an
underfunded pension, or a taxpayer who might get stuck with the bill.” 34
Accordingly, the Illinois government must formulate public policy to
enable “workers to save for a more economically secure future and reduce
the retirement income gap.” 35 Focus on low-income workers in this
Article does not mean some high-income workers do not face retirement
security issues. It means that low-income workers, many of them minority
people whose retirement savings lag behind the general population, face
retirement security issues more severely. 36 Given the constraints of
money, time, and space, we can limit our focus to the group with more
need, while leaving the other for another day. The relative numerousness
of low-income workers vis-à-vis high-income earners also means that
their insecurity conceivably poses a greater problem for the U.S. economy
if left unresolved.

33. PEW CHARITABLE TRUSTS, How States Are Working, supra note 18, at 7. See also TATJANA
MESCHEDE ET AL., LIVING LONGER ON LESS: SEVERE FINANCIAL INSECURITY AMONG AFRICAN
AMERICAN AND LATINO SENIORS, REPORT 3 INST. ON ASSETS AND SOC. POLICY ED. (2010),
https://iasp.brandeis.edu/pdfs/2010/LLOL3.pdf [http://perma.cc/4B7J-TAKP] (“Promoting lifelong
sustainable well-being for seniors benefits all citizens and strengthens the nation.”); Aka et al., Why
Low-Income Workers Need to Save for Retirement and How They Can Do It, supra note 31, at 213
(“Shortfalls in retirement savings spell dramatic consequences for American families, the national
economy, and society, and even more so for low income workers.”). As we elaborated,
[m]any families may be forced to significantly reduce consumption in retirement and rely
heavily on their families, charities, and the government to make ends meet. Increased reliance on family members by retirees could further perpetuate retirement savings shortfalls
because the money that could go into retirement savings is used to take care of one’s retired
relatives. The overall reduction in consumption by a large proportion of the American
population could also have negative economic consequences.
Id.
34. Statement of President George W. Bush, in President Bush Signs H.R. 4, the Pension
Protection Act of 2006, THE WHITE HOUSE (Aug. 17, 2006), https://georgewbushwhitehouse.archives.gov/news/releases/2006/08/20060817-1.html [http://perma.cc/7JYJ-DP73]. The
context of this view was Bush’s signing into law of the Pension Protection Act, Pub. L. 109-208, 120
Stat. 780 (2006).
35. Cowan, supra note 4, at 8; Testimony of Spencer Cowan Before the Illinois General
Assembly State Government Administration Committee on HB 4497, Illinois Automatic IRA Act of
INST.
(Apr.
2012),
http://povertylaw.org/files/docs/
2012,
WOODSTOCK
Woodstock%20Auto%20IRA%20testimony%204.25.12.pdf [http://perma.cc/75VN-MP45].
36. Rhee, supra note 4; see also Mark Miller, Why Minorities are Losing the Retirement Race,
REUTERS (Dec. 12, 2013, 8:33 am EST), http://www.reuters.com/article/us-column-miller-minorityidUSBRE9BB0KJ20131212 [http://perma.cc/E4FE-ZAYX]; Clifton Linton, Minority Retirement
Savings Lags General Population, MPOWER, https://www.expertplan.com/articles/a082100.jsp (last
visited Feb. 20, 2014) (noting, inter alia, that in 2000, only 62% of Blacks reported having saved
money for retirement, compared to 80% of the general population).
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II. DEFINING RETIREMENT SECURITY AND LOW-INCOME WORKERS
Two terms at the heart of this Article in need of a definition are
retirement security and low-income workers. Retirement security is a term
of art for financial readiness that in its compositeness includes subjective
and objective components, as the following definition makes clear. It is
“protection against the economic fears of old age,” 37 that exists:
when a worker, especially one on the cusp of retirement, subjectively
believes that he or she has enough resources to guarantee a standard of
living similar to that before retirement—and when in fact, objectively, a
full complement of savings in Social Security, employer-sponsored
benefits, and personal assets exists to guarantee that pre-retirement
standard of living. 38

Each of these retirement savings mechanisms is analyzed later below,
within the context of how the retirement savings mechanisms function in
Illinois, alongside the three macro disparity-based variables isolated for
discussion in this Article.
What is the ideal measure of savings that an individual needs to
guarantee a dignified retirement within the meaning of “[t]he right to
adequate protection from the economic fears of old age” that President
Franklin D. Roosevelt propounded in 1944? 39 As a general rule of thumb,
retirement security experts advise that workers planning for retirement
save about 15% of their annual gross income, if they start early, but higher
where they start late—plus about ten to twelve times their final salary in
savings prior to retirement. 40 Moving forward, workers planning for
37. See infra note 39 and corresponding text.
38. Aka et al., Protection against the Economic Fears of Old Age, supra note 31, at 2-3.
39. The context was a State of the Union Message to Congress where President Franklin D.
Roosevelt (FDR) proposed a “Second Bill of Rights,” complementary to the original Bill of (Political)
Rights of 1791, that will establish a new basis of security and prosperity for all Americans,
irrespective “of station, race, or creed,” including “[t]he right to adequate protection from the
economic fear of old age.” Franklin D. Roosevelt, President of the United States, The Economic Bill
of Rights, State of the Union Message to Congress (Jan. 11, 1944), in
http://www.ushistory.org/documents/economic_bill_of_rights.htm [http://perma.cc/9FCA-UW53]
(transcript available in Franklin D. Roosevelt Presidential Library and Museum). FDR declared:
We cannot be content, no matter how high that general standard of living may be, if some
fraction of our people . . . is ill-fed, ill-clothed, ill-housed, and insecure . . . . In our day
these economic truths have become accepted as self-evident. We have accepted, so to
speak, a second Bill of Rights under which a new basis of security and prosperity can be
established for all regardless of station, race, or creed. Among these are . . . the right to
adequate protection from the economic fears of old age.
Id. (emphasis added).
40. See Eileen Ambrose, These Are the New Rules for Financial Freedom, 58 AARP THE
MAGAZINE/REAL POSSIBILITIES 21 (Oct./Nov. 2015), http://www.aarp.org/money/investing/info-
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retirement should plan for an annual income in retirement of about 7080% of their preretirement gross income; set aside three to six months’
worth of living expenses quickly accessible in emergency savings; and
hold a certain percentage of their investments in stocks. 41
There is no universally accepted definition of low-income workers.
However, the term identifies workers whose incomes are below-poverty
index, often because of low hourly wages, and often unaccompanied with
benefits “at contingent, short hours or temporary jobs.” 42 Twenty-six
percent of the U.S. workforce who earns less than $10.55 an hour falls
within the category of low-income workers. 43 An alternative indicator is
the federal poverty threshold for Illinois for 2017, which is $12,060 for a
household of one person. 44 This is a figure close to below $15,000, which
is at times used as a measurement rod in studies on retirement security in
Illinois. 45
Although there are senior citizens within this classification, 75% of
low-income workers are 20 years of age and above. 46 Minority people
form the bulk of the U.S. “working poor” population. The Working Poor
Families Project (WPFP), a non-governmental organization that strives to

2015/financial-freedom-in-retirement.html [http://perma.cc/M2F2-QKR9].
41. Id. Regarding stocks, to determine the requisite amount of investments they need to hold
in stocks (for keeping up with inflation and not running out of money), financial planners advise
workers to subtract their age from 120. This means that an individual who is 55 years will need about
65% of his or her investment in stocks. Id.
42. BARBARA BRANDT, TAKE BACK YOUR TIME: FIGHTING OVERWORK AND TIME POVERTY
IN AMERICA 17 (John De Graaf ed., 2003); TIME POVERTY IN AMERICA 12, 12-19 (John de Graaf ed.,
Berrett-Koehler Publishers 2003). Brandt added instructively that “[f]or low-paid workers, long work
hours—if they can get them—are often essential.” BRANDT, supra, at 17. Another commentator
observed that “discussions about low-wage workers often not only include the workers themselves
but also non-workers, like welfare recipients, who would be low-wage workers if they had jobs.”
Gregory Acs, Low-Wage Workers: Concepts, Definitions, and Data, U.S. DEPT. OF LABOR (May
1999),
https://www.dol.gov/dol/aboutdol/history/herman/reports/futurework/
conference/lowwage/section2.htm [http://perma.cc/25HG-3P6L].
43. Demographics
of
Low-Wage Workers, RAISE THE MINIMUM WAGE,
https://web.archive.org/web/20160208145247/http://www.raisetheminimumwage.com/pages/demog
raphics [http://perma.cc/S2PY-EH6A] (last visited Oct. 10, 2017).
44. U.S.
Federal
Poverty
Levels,
ILL.
LEGAL
AID
ONLINE,
https://www.illinoislegalaid.org/legal-information/federal-poverty-levels
[http://perma.cc/3ZTS3SBK] (last updated Feb. 13, 2017). The sum is a little more than $4,000 removed from the average
annual Social Security payout for 2017 of $16,401, broken down into $1,342 monthly. Penelope
Wang, What’s the Maximum Social Security Benefit in 2017?, TIME (Feb. 6, 2017),
http://time.com/money/4644332/maximum-social-security-benefit-2017/
[http://perma.cc/2A7NTZQ8].
45. See Cowan, supra note 10 and corresponding text.
46. Demographics of Low-Wage Workers, supra note 43. For definition of senior citizens, see
supra note 18.
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strengthen state policies for America’s working poor, 47 finds that of the
nearly 11 million low-income working families in the United States in
2013, nearly six out of every ten (58%) are minorities, even though
nationwide minority people make up only 40% of all working families. 48
Though it does not justify it, given these facts, it is of little surprise
that low-income workers, many of whom are minorities, are
disproportionately represented among those who fail to plan effectively
for retirement. 49 Illinois is not exempt from the dismal statistics. Worse
still, the WPFP’s 2013 report showed that, geographically, minority
working families had higher income in parts of the Northeast, the MidAtlantic, Alaska, and Hawaii, compared to the minority families in the
upper Midwest, including Illinois and the Mississippi Delta. 50
III. THE JANUS-FACE NATURE OF RETIREMENT (IN)SECURITY IN
ILLINOIS AND ITS RAMIFICATIONS FOR LOW-INCOME WORKERS
Many U.S. states have a retirement security problem revolved around
private-sector workers. Illinois is different in the sense that it is among
those states that, to compound matters, also have a problem with publicsector workers. In other words, like Janus, the god in Greek mythology,
retirement insecurity in Illinois comes in the two faces of private- and
public-sector workers located in one State body. Each of these two faces
portends negative ramifications for low-income earners, the occupational
group that forms the focus of attention in this Article.

47. About the Working Poor Families Project, THE WORKING POOR FAMILIES PROJECT,
http://www.workingpoorfamilies.org/about/ [http://perma.cc/CTQ8-XKQ8] (“[A] national initiative
focused on state workforce development policies involving: . . . . education and skills training for
adults . . . . and income and work supports.”).
48. DEBORAH POVICH ET AL., LOW-INCOME WORKING FAMILIES: THE RACIAL/ETHNIC
DIVIDE, THE WORKING POOR FAMILIES PROJECT, POLICY BRIEF (Winter 2014-2015),
http://www.workingpoorfamilies.org/wp-content/uploads/2015/03/WPFP-2015-Report_RacialEthnic-Divide.pdf [http://perma.cc/QWD8-ETFZ].
49. Financial Capability in the United States 2016, FINRA INVESTOR EDUC. FOUND.,
http://www.usfinancialcapability.org/downloads/NFCS_2015_Report_Natl_Findings.pdf
[http://perma.cc/9DHC-LPXJ].
50. See id.; see also Milia Fisher, Women of Color and the Gender Wage Gap, CTR. FOR AM.
PROGRESS (Apr. 14, 2015, 7:00 AM), https://www.americanprogress.org/issues/women/
reports/2015/04/14/110962/women-of-color-and-the-gender-wage-gap/
[http://perma.cc/QCR56YNL].
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Private-Sector Face

Recall the survey of small-business owners in Illinois by the Small
Business Majority. 51 The telephone interviews included a question on
whether the small business respondents would support or oppose
legislation, then being considered by Illinois lawmakers, to promote
retirement security for self-employed persons and employees of small
businesses. 52 That law became a reality in 2015 in the form of the Illinois
Secure Choice Savings Program Act (Secure Choice). 53 The expressed
purpose of the law was to “promot[e] greater retirement savings for
private-sector employees in a convenient, low-cost, and portable
manner.” 54 The bill was signed into law on January 4, 2015 by thenGovernor Pat Quinn, 55 and took effect on June 1, 2015—although its
implementation does not take place until June 1, 2017, 56 if not later. 57
The law provides for auto enrollment with a 3% payroll deduction
per paycheck deposited into a portable retirement saving account workers
take with them each time they change a job. 58 The payroll deductions are
to be managed by a private investment company approved by the state at
no cost to the business. 59 The law also includes provisions for financial
51. See supra notes 19, 20.
52. This was question No. 13, which read:
Currently there is Illinois state legislation being considered that would give self-employed
individuals and businesses with up to 25 employees the option to participate in a basic
retirement account funded by employee payroll deductions and managed by an investment
company contracted by the state. It is up to each person to decide if they want to contribute,
and the account follows workers if they switch employers. Businesses with 25 or more
employees and no workplace retirement plan will be required to offer this plan to employees, but at no cost to the business, and employees can decline to participate. Would you
strongly support, somewhat support, somewhat oppose or strongly oppose this legislation?
SMALL BUS. MAJORITY, Opinion Poll, supra note 19, at 13.
53. Illinois Secure Choice Savings Program Act, Public Act 098-1150, ILL. GEN. ASSEMBLY
1,
2015),
http://www.ilga.gov/legislation/publicacts/98/PDF/098-1150.pdf
(June
[http://perma.cc/R2K4-M7NH].
54. Id.
55. Dan Fair, Governor Quinn Signs the Secure Choice Savings Program into Law, ILL. ASSET
BLDG. GRP. (Jan. 5, 2015), http://illinoisassetbuilding.org/governor-quinn-signs-secure-choicesavings-program-law/ [http://perma.cc/2KVW-A3CY].
56. The Illinois Secure Choice Savings Program Act, PENSION RIGHTS CTR.,
http://www.pensionrights.org/issues/legislation/illinois-secure-choice-savings-program-act
[http://perma.cc/72FM-HMWA] (last visited Sept. 27, 2017).
57. See Gail Marks Jarvis, Illinois Plan for Retirement Accounts at Small Employers is in
Jeopardy, CHI. TRIB. (Feb. 9, 2017, 1:09 PM), http://www.chicagotribune.com/business/ct-illinoissecure-choice-retirement-0210-biz-20170209-story.html [http://perma.cc/H87A-8B2A] (indicating
that the program is “supposed to be available” in 2018).
58. Support SB 2758, supra note 2.
59. Id. Program costs are covered through an administrative fee on the fund which will not
exceed 0.75%. Illinois Secure Choice Savings Program Act, supra note 53, § 30 (m).
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education and literacy to be conducted by trained professionals at a private
investment firm approved by the state. 60 The program is voluntary in the
sense that an employee can opt out if he or she chooses to do so. 61 The
law mandates businesses with 25 or more employees, whether profit or
non-profit, and in operation for at least two years to afford its employees
this retirement saving account option. 62 It permits businesses with fewer
than 25 workers to participate, but only on a voluntary basis. 63
Passage of the legislation made Illinois among the first set of states
to enact a law requiring private-sector employers to offer their workers
retirement benefits. 64 Supporters of the law praise it as a mechanism that
“gives Illinois workers the tools they need to retire with dignity.” 65 One
Illinois law-maker effused that the state “has taken a huge step forward in
addressing a growing retirement crisis by giving Illinois residents the tools
to save.” 66 Supporters of the law include corporate entities, such as Illinois
Asset Building Group (IABG) 67 and the Illinois branch of the American
Association of Retired Persons (AARP), 68 lobby groups for workers 50
years and above, and, without question, the Small Business Majority,
referenced earlier in this Article. 69

60. Id.
61. Support SB 2758, supra note 2.
62. SMALL BUS. MAJORITY, Opinion Poll, supra note 19. Employers that fail to comply with
this law may be fined $250 per employee per year, or $500 per employee for subsequent years. See
Illinois Secure Choice Savings Program Act, supra note 53, § 85.
63. Illinois Secure Choice Savings Program Act, supra note 53.
64. PEW CHARITABLE TRUSTS, How States are Working, supra note 18. Other states in this
cohort include Massachusetts, Oregon, New Jersey, and Washington. Id. at 1.
65. Illinois Secure Choice Savings Program: Fact Sheet and FAQ, ILL. ASSET BLDG. GRP.,
http://illinoisassetbuilding.org/resource/illinois-secure-choice-savings-program/
[http://perma.cc/PZW7-47K8] (last visited Sept. 27, 2017).
66. Fair, supra note 55 (statement of Senator Daniel Biss).
67. Illinois Asset Building Group (IABG) identifies itself as “a statewide coalition committed
to expanding access to the tools families need to build financially secure futures[,]” through means
that include advocacy “for policy and program solutions that address the growing racial wealth
gap . . .” Illinois Secure Choice Savings Program: Fact Sheet and FAQ, supra note 65.
68. Id. Regarding the IABG, see supra note 67.
69. See supra notes 19, 20.
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To its credit, the law embeds the characteristics of a retirement
savings plan—such as auto features, 70 portability, 71 and a short vesting
period 72—that Woodstock Institute recommended as a cure for the ills of
retirement insecurity in Illinois. Yet, the welter of praises is premature for
a law whose workability in a heavily-indebted state is yet to be tested.
This is more so given the fact that in settling for Secured Choice, autoIRA outside the stringencies of the Employee Retirement Income Security
Act (ERISA) of 1974, 73 Illinois chose the least demanding of three
possible approaches for dealing with its private-sector retirement savings
challenge. 74 Going by the classification of Pew Charitable Trusts, 75 the
other two approaches are (1) state-sponsored ERISA plans and (2) a
marketplace exchange model, which encourages a marketplace voluntary
70. Auto plans automatically enroll workers in a payroll savings arrangement that deducts a
certain percentage, say 3%, of their paycheck with the choice to opt out, if they so wish. Id. at 7. The
logic behind this is that “[p]eople are more likely to delay current expenditure and save for the future
if they are not required to actively initiate and continue funding a systematic savings program.” Id.
The justification for this approach is the finding that workers are “almost twice as likely to participate
in [auto] plan[s] as they are if they have to enroll on their own initiative.” Id. Going further, “workers
are even more likely to save through a program in which they are automatically enrolled than they are
if they have to establish and fund the savings plan of their own initiative, as for example, if they have
to set up and make annual contributions to an Individual Retirement Account.” Id.
71. This simply means that workers can take their savings with them when they move from
one job to another. Cowan, supra note 4, at 7.
72. The logic behind this recommendation is that traditional employment-based pension plans
often have vesting periods that reduce workers’ benefits if workers do not remain with the employer
for a specified number of years, say five years, before the retirement benefits vests, otherwise the
employer’s matching contribution revert back to the employer. Id. Many businesses which provide
an employer contribution to employee retirement plans, such as pensions or 401k plans, typically
provide their contribution only after a full year of employment, putting workers with short-term
positions at a disadvantage. Id.
73. Employee Retirement Income Security Act of 1974 (ERISA), Pub. L. No. 93-406, 88 Stat.
829 (Sept. 2, 1974). For definition of IRA plans, see infra note 175.
74. Fact Sheet: How States Are Working to Address the Retirement Savings Challenge: Three
Approaches, PEW CHARITABLE TRUSTS (July 29, 2016), http://www.pewtrusts.org/en/research-andanalysis/fact-sheets/2016/07/how-states-are-working-to-address-the-retirement-savings-challengethree-approaches [http://perma.cc/FR7Z-ADVM] [hereinafter PEW CHARITABLE TRUSTS, Fact Sheet]
(explaining that Pew Charitable Trusts derive the three approaches from an analysis of state legislation
and programs introduced in the period from 2012 to April of 2016).
75. Based in Philadelphia, Pennsylvania, where it was founded in 1948, Pew Charitable Trusts
is a nongovernmental organization dedicated to numerous civic issues, including retirement security
revolved around three broad goals: improving public policy through rigorous research and analysis,
informing the public by providing data that illuminates issues and trends that shape the world, and
invigorating civic life by promoting democratic participation and building strong communities,
including in its Philadelphia hometown. Mission and Values, PEW CHARITABLE TRUSTS,
http://www.pewtrusts.org/en/about/mission-and-values [http://perma.cc/5SAZ-TFZY] (last visited
Sept. 27, 2017). In shorthand, “Pew applies a rigorous, analytical approach to improve public policy,
inform the public, and invigorate civic life.” PEW CHARITABLE TRUSTS, Fact Sheet, supra note 74
(last page byline).
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employer-based approach. 76 State-sponsored ERISA plans can be either
prototype or multi-employer. 77 Under a prototype plan, such as the kind
implemented in Massachusetts, individual employers “assume the same
fiduciary obligations associated with sponsorship of any ERISA-covered
plan,” while the state or a designated third party “assume[s] responsibility
for most administrative and asset management functions.” 78 These
responsibilities grow under the multiple employer plans where the state
becomes “the fiduciary, operate[s] the plan, communicate[s] with
employees, select[s] service providers, pay[s] benefits, and perform[s]
other [retirement security] services.” 79
The state also takes on more obligations under the marketplace
exchange model, practiced by the likes of New Jersey and Washington,
which becomes necessary “where policymakers have concerns about
[stimulating] participation by employers and employees.” 80 What gives
this arrangement its marketplace character but also renders it employerbased is that, under it, employers may receive incentives, such as tax
breaks “to adopt a plan and employees could receive similar incentives to
participate.” 81 What makes the state’s role under this approach demanding
is that the government sets the ground for retirement preparation,
including “creat[ing] websites where financial service providers can
market retirement plans[,]” and “set[ting] criteria for providers, who can
present their plans in formats that allow for easy comparison shopping.” 82
In contradistinction to these two approaches, under the auto-IRA
plan 83 that Illinois adopted, employers have minimal obligation and
involvement beyond “process[ing] their workers’ enrollment and payroll
contributions but otherwise have minimal involvement.” 84 In states like
Illinois that adopt this approach, “[m]any employers who do not offer
retirement plans cite concerns about the costs, legal[,] and administrative
burdens,” as well as “potential liabilities of doing so under ERISA.” 85
Some lawmakers in these states “fear that ERISA would require the state,
the plan, or participating employers to take on too many responsibilities

76.
77.
78.
79.
80.
81.
82.
83.
84.
85.

See PEW CHARITABLE TRUSTS, Fact Sheet, supra note 74.
Id.
Id.
Id.
Id.
Id.
Id.
See infra note 175 for definition of IRA plans.
PEW CHARITABLE TRUSTS, Fact Sheet, supra note 74.
Id.
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or be subjected to unwanted liability.” 86 So in pursuing this approach,
these lawmakers strive to balance these overhead concerns while
requiring protections that mimic ERISA—already non-onerous given that
under the guidelines of the U.S. Department of Labor, they need do little
more than “either offer a retirement plan for their workers or enroll the[se]
workers in the state’s automatic enrollment payroll deduction IRA (autoIRA) plan.” 87 Juxtaposed with these two approaches, the model Illinois
chose may still be praiseworthy—but only in the minimalist sense of the
proverbial half-bread is better than none.
B.

Public-Sector Face

In addition to a private-sector dimension that the state recently is
striving to address, retirement security in Illinois also has a public-sector
face indicated by the fact that the state underfunds its pension schemes. 88
As of 2016, Illinois had an unfunded liability of over $157 billion.89 The
amount far exceeds the national average of $23.75 billion and dwarfs the
indebtedness of Illinois’ Midwest neighbors, 90 including Michigan at $51
86. Id.
87. Id. Except for public employees, ERISA generally forbids states from creating laws that
are “related to employee benefit plans” or to “employee benefit plans.” Employee Retirement Income
Security Act of 1974 (ERISA), Pub. L. No. 93-406, 88 Stat. 829 (Sept. 2, 1974). The U.S. Department
of Labor (DOL), the national government agency charged with responsibility for enforcing this law,
interpreted these provisions to mean that arrangements that permit payroll deduction and prompt
transfer of voluntary employee contributions to IRA accounts are not “employee benefit plans” so
long as the employer’s role remains minimal. Going further, DOL maintains that an employer’s role
remains minimal even if that employer sets up the arrangement with a financial institution, encourages
employees to save, and distributes information from the IRA provided (so long as it is clearly stated
that IRA payroll deduction is voluntary). See PEW CHARITABLE TRUSTS, How States are Working,
supra note 18, at 27 (citing DOL, Interpretive Bulletin Relating to Payroll Deduction IRAs, 29 C.F.R.
§ 2509.99-1 (2015); 64 C.F.R. § 33001 (June 18, 1999); and DOL & INTERNAL REVENUE SERVICE,
PAYROLL DEDUCTION IRAS FOR SMALL BUSINESS (Oct. 2014)). See infra note 175 for definition of
these IRA plans.
88. See David McKinney, Illinois’ Unfunded Pension Liabilities Reach $130 Billion: Study,
REUTERS (Nov. 16, 2016, 12:22 pm EST), http://www.reuters.com/article/us-illinois-pensionsidUSKBN13B29N [http://perma.cc/VY3N-5H6C] (“The financial condition of Illinois’ five state
pension systems worsened during 2016 with unfunded liabilities growing to a record-setting $129.8
billion . . . .”). The five referred to are state-run funds covering: downstate and suburban teachers,
state employees, state-university employees, judges, and Illinois lawmakers. Ted Dabrowski & John
Klingner, Pensions 101: Understanding Illinois’ Massive, Government-Worker Pension Crisis, ILL.
POLICY,
https://www.illinoispolicy.org/reports/pensions-101-understanding-illinois-massivegovernment-worker-pension-crisis/ [http://perma.cc/2THE-EQML] (last updated 2017). Altogether,
Illinois has 667 government-worker pension funds ostensibly designed to provide retirement security
for more than 1 million government workers and retirees. Id.
89. Bad News for Retirees in Illinois, CHI. PATCH, https://patch.com/illinois/chicago/badnews-retirees-illinois-0 [http://perma.cc/H36T-V392] (last updated July 27, 2016).
90. The U.S. Midwest comprises the 12 north-central states: Illinois, Indiana, Iowa, Kansas,
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billion, Indiana at nearly $13 billion, Ohio at $9.5 billion, Missouri at
nearly $8 billion, Minnesota at nearly $4 billion, Iowa at nearly $2 billion,
and Wisconsin at a little over $1 billion. 91 Illinois’s pension debt alone is
estimated at about $130 billion. 92 Pension bills consume about 25% of
Illinois’s state revenues, at the expense of and to the detriment of critical
social services, including public safety, higher education, and human
services. 93 The underfunding issue is not a problem limited to the state but
rather one many municipalities face, including the City of Chicago. 94
Back to 1974, the national government made concerted efforts
designed to combat underfunding of private-sector pensions. Monuments
of these efforts include ERISA in 1974 95 and, three decades later, the
Pension Protection Act (PPA) in 2006, 96 which sought to fill emergent
loopholes in that earlier law. 97 ERISA aimed to ensure that employers
have adequate funds to pay the benefits they promised their workers when
those benefits fall due and that employers do not deprive workers or their
beneficiaries of anticipated benefits because plans are terminated before
requisite funds have been accumulated. 98 The PPA was designed to
Michigan, Minnesota, Missouri, Ohio, Nebraska, North Dakota, South Dakota, and Wisconsin.
WORLD
ENCYCLOPEDIA,
Midwestern
United
States,
NEW
http://www.newworldencyclopedia.org/entry/Midwestern_United_States
[http://perma.cc/FCY5WJVF] (last modified Oct. 7, 2013). The Midwest is one of the United States five regions. See United
States Regions, NAT’L GEOGRAPHIC, http://www.nationalgeographic.org/maps/united-states-regions/
[http://perma.cc/ZLT4-SRVR] (last visited Sept. 27, 2017). The other four are: the West, Northeast,
Southwest, and Southeast. Id.
91. Bad News for Retirees in Illinois, supra note 89.
92. See Ted Dabrowski, Illinois’ Bills: Pension Debt and Unpaid Bills Total More Than $140
B, ILL. POLICY (Nov. 22, 2016), https://www.illinoispolicy.org/illinois-billions-pension-debt-andunpaid-bills-total-more-than-140b/ [http://perma.cc/9D9H-KRVW].
93. Dabrowski & Klingner, supra note 88.
94. See id. (showing that in addition to the 5 state-run pensions, there are 355 suburban and
downstate police pension funds, 296 suburban and downstate firefighter pension funds, and a pension
fund for suburban and down state municipal workers—along with 7 pension funds in Chicago and 3
pension funds in Cook County).
95. Employee Retirement Income Security Act of 1974 (ERISA), Pub. L. No. 93-406, 88 Stat.
829 (Sept. 2, 1974).
96. See President Bush Signs H.R. 4, the Pension Protection Act of 2006, supra note 34.
97. Id. (praising the law as the “most sweeping reform of America’s pension laws in over 30
years,” since the passage of ERISA). Bush Second, President from 2001-2009, signed the bill into
law on August 17, 2006. See id. Bush observed that “[w]hen some businesses fail to fund their pension
plans and are unable to meet their obligations to their employees, it puts a strain on the entire system.”
Id.
98. See list of “findings and declaration of policy” of the Act under Sec. 2.a., Title I, Subtitle
A. See also Nachman Corp. v. Pension Benefit Guarantee Corp., 446 U.S. 359, 374 (1980) (quoting
STAFF OF S. COMM. ON LABOR, 94TH CONG., REP. ON EMPLOYEE RETIREMENT INCOME SECURITY
ACT OF 1974, 214 (statement of Sen. Lloyd Bentsen (Comm. Print. 1976)) (internal quotes omitted)
(“[ERISA was passed] to prevent the great personal tragedy suffered by employees whose vested
benefits are not paid when pension plans are terminated.”); President Ford Signing ERISA of 1974:
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improve the U.S. pension, “while expanding opportunities for Americans
to build their own nest-eggs for retirement.” 99
However, neither of these laws applied to public sector pensions. In
fact, ERISA specifically exempts public sector employees. 100 Instead,
those plans are governed by local and state pension laws which
regulations, in the case of Illinois, did not prove enough to address the
problem. Judy Biggert, a member of the House of Representatives from
Illinois, dwelled on this very point in her remarks during a field hearing
by the Committee on Education and the Workforce of the U.S. House of
Representatives held in August of 2006 in Springfield, Illinois. She
observed that Illinois confronted “the same crises that private employers
face with their pension plans—increased benefits, more liabilities[,] and
an expanding gap in the funding to pay for them.” 101
In fact, the field hearing was scheduled in Illinois to dramatize the
vast extent to which Illinois as a state came to epitomize the challenge of
underfunding. 102 Ms. Biggert was pained to observe that Illinois “manages
Statement by President Gerald R. Ford Upon Signing the Employee Retirement Income Security Act
PENSION
BENEFIT
GUARANTY
CORP.
(Sept.
2,
1974),
of
1974,
PGBC:
https://www.pbgc.gov/about/who-we-are/pg/president-ford-signing-erisa-of-1974.html
[http://perma.cc/24N8-HSNA] (statement signing the bill into law). Under the law, workers “will
have much more clearly defined rights to pension funds and greater assurances that retirement dollars
will be there when they are needed[,]” and they “will also be given greater tax incentives to provide
for their own retirement if a company plan is unavailable.” Gerald R. Ford Jr., U.S. President from
1974-1977, signed the bill into law on Sept. 2, 1974. Id.
99. President Bush Signs H.R. 4, the Pension Protection Act of 2006, supra note 34. According
to President Bush, the law was designed to shore up the American pension insurance system through
various means, including: requiring businesses to measure their pension obligations more accurately,
requiring companies which underfund their pension plans to pay additional premiums, extending the
requirement that companies which terminate their pension plans provide extra funding, close
loopholes permitting underfunded plans to skip pension payments, raising caps on the amount
employers can put into their pension plans so they can add more money during good times and build
a cushion that keep pensions solvent in lean times, preventing companies with underfunded pension
plans from digging the hole deeper by promising extra benefits to workers without paying for those
promises upfront, and making it easier for workers to participate in pension plans by removing barriers
that, e.g., impede automatic enrollment, among others. Id.
100. See PEW CHARITABLE TRUSTS, Fact Sheet, supra note 74.
101. House Hearing, 109th Congress, Examining the Retirement Security of State and Local
Government Employees: Field Hearing Before the Subcomm. on Employer-Employee Relations of the
Comm. on Educ. and the Workforce, H.R., 2d Sess. (Aug. 30, 2006) in Springfield, Ill. (U.S. Gov’t
Print Office 2006), https://www.scribd.com/document/333272677/HOUSE-HEARING-109THCONGRESS-EXAMINING-THE-RETIREMENT-SECURITY-OF-STATE-AND-LOCALGOVERNMENT-EMPLOYEES [http://perma.cc/K42U-4D27] [hereinafter 109th Congress, House
Hearing on State and Local Government Retirement Security] (statement of Hon. Judy Biggert, U.S.
Congresswoman from Illinois and previously Member of the Illinois General Assembly). Other states
in the same underfunding league as Illinois, according to Congressman Biggert, were California, New
Jersey, and Texas. Id.
102. Id. As Congresswoman Biggert indicated in her statement, “[i]ndeed, we are here today
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a plan for its workers and retirees that is under-funded by $38 billion,
making it the worst funded state-pension plan in the nation.” 103 However,
she said, public-sector workers “deserve the same pension plan assurances
as those who work for private employers” and “[r]eneging on pension
promises to retirees is one of the most shameful and reprehensible
practices, whether it is by a public employer or a private employer.” 104
During her presentation, Congresswoman Biggert blamed part of the
problem for underfunding on “increased benefits” to workers. 105 Not
everybody shares this assessment. One such dissenter at the hearing was
Professor J. Fred Giertz of the University of Illinois at UrbanaChampaign. Rather than emanating from an overextension of benefits to
workers, he said, “[t]he heart of the current pension problem is the longterm underfunding of the state’s pension systems where funds that should
have gone for pensions have been used for other state programs.” 106
Professor Giertz testified that “[o]n many occasions in the last
several decades, maneuvers involving the state’s pensions systems have
been used to avoid painful political choices of either raising taxes or
cutting state programs.” 107 He elaborated that “[f]rom their inception, the
state has almost always chosen to fund pensions at less than their normal
cost, thus creating unfunded liabilities that have to be made up in the
future.” 108 This may be understandable “during lean times with the
shortfall made up during the good years.” 109 The problem though was that,
with Illinois, “every year was a lean year and the shortfalls were never
made up.” 110 By 1995, the state “realized the seriousness of the
underfunding problem and set out on a course to correct it.” 111 However,
it did not display the discipline and conscientiousness needed to fix the
problem. 112 Professor Giertz averred that if the state had dealt with its past
budget problems by issuing bonds in the credit market, rather than by

because the State of Illinois has the dubious distinction of having its public pension plans ranked
among the most under-funded in the nation.” Id.
103. 109th Congress, House Hearing on State and Local Government Retirement Security,
supra note 101 (statement of Hon. Judy Biggert).
104. Id.
105. Id.
106. Id. (statement of J. Fred Giertz, Professor of Econ., Inst. of Gov’t and Pub. Affairs, Univ.
of Ill. at Urbana-Champaign)
107. Id.
108. Id.
109. Id.
110. Id.
111. Id.
112. Id.
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underfunding pensions, Illinois would have a bond repayment problem,
rather than a pension problem. 113
Another witness who dissented from the position that Illinois’s
underfunding problem arose from increased benefits to workers was Joana
Webb-Gauvin, Director of Retiree Programs, Council 31, American
Federation of State, County, and Municipal Employees. 114 The union
official indicated vehemently that “our members do not have gold-plated
pensions,” adding that “[t]he average pension in the state of Illinois is
$1500 per month, which is not overly generous.” 115 Webb-Gauvin saw
broader implications arising from the state’s underfunding problem: it
could give some employers and union bashers the opening they seek “to
unfairly attack the entire concept of defined benefit pension plans.” 116
What makes the case complicated for Illinois is that it is severely
constrained in its ability to reduce its pension liabilities by the nonimpairment clause of the state’s constitution which, in pertinent part,
provides that “[m]embership in any pension or retirement system of the
State, any unit of local government or school district, or any agency or
instrumentality thereof, shall be an enforceable contractual relationship,
the benefits of which shall not be diminished or impaired.’’ 117 But while
it protects current employees and retirees by limiting the ability of the
state to directly reduce current pension liabilities, the provision does not
protect state taxpayers or future employees from the consequences of the
underfunding problem. 118
Some thoughtful analysts posit that Illinois has a budget imbalance
problem, not just a pension problem, even though pension costs loom
large. 119 Given this view, these analysts advise that an appropriate solution
to the state’s underfunding problem would be a comprehensive review of
state revenue and expenditures that addresses the state’s underlying
budget problem. 120 Because ultimately Illinois must face the prospect of
either making large and painful cuts in major state programs (not just cuts
in pension benefits decades in the future) or finding additional permanent

113. Id. This occurrence led Professor Giertz rhetorically wondering whether in that case the
state would have defaulted on its bond repayment. Id.
114. Id. (statement of Joana Webb-Gauvin, Dir. of Retiree Programs, Council 31, Am. Fed’n of
State, County, and Mun. Employees).
115. Id.
116. Id.
117. ILL. CONST. art. XII, § 5.
118. See 109th Congress, House Hearing on State and Local Government Retirement Security,
supra note 101 (statement of J. Fred Giertz).
119. Id.
120. Id.
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revenue sources to fund its activities, focusing narrowly on workplace
pensions amounts to a palliative, band-aid, solution to the state’s
underlying budget problem. 121
The Illinois government failed to take the advice. Instead, on
December 5, 2013, the Illinois General Assembly 122 came up with Senate
Bill 1. 123 The legislation was designed as a reform of the provisions of the
Illinois Pension Code relating to workers in four of the state’s major
pension systems: the General Assembly Retirement System (GRS), the
State Employees’ Retirement System of Illinois (SERS), the State
Universities Retirement System (SURS), and the Teachers Retirement
System of the State of Illinois (TRS). 124 Among other things, the law caps
pensionable salaries; temporarily suspends and reduces the amount of
automatic annual increases; increases required employee contribution;
and requires workers to elect either to accept reductions in the amount of
automatic annual increases, delays in eligibility for those increases, or to
forgo certain healthcare benefits and future increases in pensionable
income. 125 We are One Illinois, a coalition of labor unions in the state,
decried the law as “a massive slash to pensions that will affect hundreds
of thousands of present and future government retirees—including
teachers, nurses, and caregivers.” 126 The Coalition next challenged the law
in court as unconstitutional. 127 A county circuit court ruled for the

121. See id. Professor Fiertz observed that essentially, the state is borrowing money from the
pension systems which will have to be repaid in future years at an expected implicit interest rate of
over 8%—the expected return on the pension fund investments in future years. Id.
122. The Illinois General Assembly is the foremost lawmaking authority in Illinois. Created by
the state’s first constitution adopted in 1818, the Assembly comprises two chambers: the State Senate
(upper house) made up of 59 senators, and the Illinois House of Representatives (lower house) made
up of 118 members. Illinois House members are elected to a two-year term without term limits. Like
House members, State senators are elected without term limits, but like U.S. Senators, their terms are
staggered, meaning that, to prevent complete turnovers in membership, not all districts elect senators
simultaneously. Instead, some senators are elected to two-year terms while others are elected to fouryear terms. To achieve this formula, every Senate district elects its members to serve two four-year
terms and one two-year term per decade. Illinois General Assembly, BALLOTPEDIA,
https://ballotpedia.org/Illinois_General_Assembly [http://perma.cc/7T2Y-CM9D] (last visited Sept.
27, 2017).
123. Pub. Act. 98-0599, ILL. GEN. ASSEMBLY, http://witnessslips.ilga.gov/legislation/
publicacts/98/PDF/098-0599.pdf [http://perma.cc/ZB47-X96B] (last visited Sept. 27, 2017).
124. See id.
125. Id.
126. Sarah Lazare, Unions Sue Illinois Government for “Pension Theft,” COMMON DREAM (Jan.
28, 2014), https://www.commondreams.org/news/2014/01/28/unions-sue-illinois-governmentpension-theft [http://perma.cc/8663-KEPA].
127. See id.
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Coalition on January 28, 2014, 128 followed subsequently by the Illinois
Supreme Court in a unanimous vote on May 8, 2015. 129
C.

Ramifications for Low-Income Workers

Many private-sector workers in Illinois are low-income earners. The
jury is still out on Secure Choice, the law that the state government
unveiled designed to address the problem of inadequate retirement
savings private-sector workers face. The Secure Choice law does not
cover all private-sector workers. Instead, as one important study points
out, the law does not seem to “affect the roughly 950,000 people who
work for firms with 24 or fewer employees.” 130 In addition, many publicsector workers in the state are also low-income earners. A number of the
teachers, nurses, and caregivers that We are One Illinois, the coalition of
labor unions in the state, represented when it challenged Senate Bill 1 as
“pension theft” are low-income workers. 131
This has to be the case for a state where many black unemployed
people live. 132 According to a study by the Economic Policy Institute, a
nonprofit think-tank based in Washington, D.C., the rate of over 14%
unemployment posted by the state in 2016 was the highest in the nation.133
The statistic was not an isolated development, but instead signified an
ongoing trend. In 2015, track data by the U.S. Department of Labor
showed an unemployment rate of 12.2% for Blacks in Illinois, an
unemployment rate over and above the national average for Blacks of
9.6% vis-à-vis the U.S. unemployment rate of 5.3%. 134 In the apt language
128. See Senate Bill 1 Has Been St[r]uck Down, ILL. POLICY (Nov. 21, 2014),
https://www.illinoispolicy.org/circuit-court-rules-illinois-pension-bill-unconstitutional/
[http://perma.cc/G2R3-SABA].
129. See In re Pension Reform Litigation, 2015 IL 118585, ¶ 6 (May 8, 2015),
http://www.illinoiscourts.gov/Opinions/SupremeCourt/2015/118585.pdf
[http://perma.cc/S4EHLR2J]. The decision was preceded by a county circuit court decision on November 21, 2014, which
ruled the law unconstitutional. See Senate Bill 1 Has Been St[r]uck Down, ILL. POLICY, supra note
128.
130. PEW CHARITABLE TRUSTS, How States are Working, supra note 18, at 14. If the threshold
were around 5 employees, about 700,000 more workers would be covered. Id.
131. See supra note 126 and corresponding text.
132. See Valerie Wilson, State Unemployment Rates by Race and Ethnicity at the Start of 2016
Show a Plodding Recovery, with Some States Continuing to Lag Behind, ECON. POLICY INST. (May
17, 2016), http://www.epi.org/publication/state-unemployment-rates-by-race-and-ethnicity-at-thestart-of-2016-show-a-plodding-recovery-with-some-states-continuing-to-lag-behind/
[http://perma.cc/83UN-F429].
133. Id. (scroll down to “Trends among African Americans”).
134. TED: The Economics Daily, U.S. DEP’T OF LABOR, BUREAU OF LABOR STATISTICS (Mar.
4, 2016), https://www.bls.gov/opub/ted/2016/unemployment-rates-for-african-americans-by-statein-2015.htm [http://perma.cc/PPV3-7KTR] (scroll down to U.S. map, next click over the map of
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of one analyst, “black people have a harder time finding jobs in Illinois
than in any other state in the country.” 135 To put the matter in broader
perspective, Blacks make up approximately 1.9 million of Illinois’s
population of nearly 12.5 million people, or a little over 15%. 136 In other
words, a large number of Illinois’s low-income residents are black. We
will return to this point later in Part IV.A.3 on personal assets necessary
for the consummation of retirement security.
In sum, Illinois’s retirement security dilemma comprising both
private- and public-sector employees puts the state in the worst of two
worlds, relative to other states, including neighboring states in the United
States Midwest without a public-sector underfunding problem. Not all
low-income people are black. But given the demographic structure of
Illinois, particularly Cook County embracing the City of Chicago, many
low-income people in the state are black and vice versa. To compound
matters, all of this is taking place within the context of new developments
on the horizons from the national level. Echoing the privatization and antiregulation sentiments of the new Trump administration in Washington,
D.C., 137 the U.S. House Subcommittee on Health, Employment, Labor,
and Pensions recently announced proposed legislation that would overturn
U.S. Department of Labor rules and threats of lawsuits under ERISA. 138
IV. SIX SAVING TECHNIQUES FOR PROMOTING RETIREMENT SECURITY
FOR LOW-INCOME WORKERS IN ILLINOIS
Our argument in this Article is that retirement security for lowincome workers in Illinois is a function of changes in Social Security,
employer-sponsored pensions, and personal savings, implemented in
tandem with a reduction of disparity in education, healthcare, and
housing. Table 1 encapsulates the achievement of this Article.

Illinois to find the rate for the state).
135. Michael Lucci, Illinois Ended 2016 with Highest Black Unemployment Rate of any State,
ILL. POLICY (Mar. 2, 2017), https://www.illinoispolicy.org/illinois-ended-2016-with-highest-blackunemployment-rate-of-any-state/ [http://perma.cc/5U5A-WEGM].
136. Demographic Statistics, INFOPLEASE, http://www.infoplease.com/us/census/data/illinois/
demographic.html [http://perma.cc/6D3S-ZN6U] (last updated Oct. 2015)
137. See infra notes 263, 277, and corresponding text.
138. Marks Jarvis, supra note 57.
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Table 1: Roadmap to Retirement Security for Low-Income Workers
in Illinois: Recap of Six Saving Techniques

Serial Technique
No.
1.
Social Security

Published by IdeaExchange@UAkron, 2017

2.

Employer-sponsored
pension

3.

Personal assets

4.

Reduced education
gap

Retirement Saving
Device
Changes from Illinois
and the United States
that build on, rather than
take away from, the
gains of the Obama
years.
Changes from Illinois
and the United States
that build on, rather than
take away from, the
gains of the Obama
years, including better
funding of public-sector
pensions. Ultimately,
Congress will have to
consider the design of a
mandatory pension plan
juxtaposed with the
already mandatory Social
Security.
Changes from Illinois
and the United States
that build on the gains of
the Obama years,
including the reduction
of unemployment among
minority populations that
impede the ability of
low-income workers
from these minority
groups to build personal
assets for retirement.
Changes from Illinois
and the United States
that build on, rather than
take away from, the
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5.

Reduced healthcare
gap

6.

Reduced
homeownership gap
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gains of the Obama years
in this field, including
the injection of more
equity in public school
funding.
Changes from Illinois
and the United States
that build on the
protections of the
Affordable Health Care
Act, rather than “repeal”
part or all of those
protections.
Changes from Illinois
and the United States
that build on the
consumer protection
achievements of the
Obama years, rather than
eliminate those
protections, including
actions to minimize
home foreclosures.

Micro Steps
1. Social Security

Social Security is the first of the three micro steps in our arsenal of
proposals for promoting retirement security for low-income workers in
Illinois. 139 As its very name suggests, the program embeds the principle
139. Social Security is the popular and colloquial name for what is today formalistically the
Old-Age and Survivors Insurance, incorporating survivor benefits (i.e. payouts to a family in the event
of the premature death of a covered worker, dependent benefits, and payouts to the spouse and minor
children of a retired worker). The formal name speaks to the transformation of the benefit plan from
a retirement program for workers into a family-based economic security program, as a result of some
amendments in 1939 to the Social Security Act of 1935, Pub. L. 74-271, 49 Stat. 620 (codified as
amended at 42 U.S.C. §§ 301-1397mm (2012)). Under the scheme, a worker contributes 7.65% of his
or her paycheck in payroll tax to the Federal Insurance Contribution Act (FICA); 1.45% of the money
goes to Medicare. The worker’s employer matches the same 7.65%. Where that is not the case,
because the worker is self-employed, he or she contributes the full 15.3%. Ellen Hoffman, Social
Security: Will You Still Get Yours, READER’S DIGEST 80, 82 (Mar. 2002).
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of social insurance. 140 Social Security is also pay-as-you-go, rather than
pre-funded. 141 The eligibility age for workers to sign up for Social
Security is 62, but payout is reduced by about 25% less per month if a
worker draws payments at this age rather than wait until 66, which is the
age at which an individual can qualify for the full amount of Social
Security benefits. 142 The program saves numerous seniors and their
families from certain poverty. 143 Social Security is the sole source of
income for many seniors, including over one in three (36%) black
seniors. 144 In broader terms, the program “helps people of all ages[,]”
including “2.5 million children whose parents have died or retired, 4.1
140. Social insurance means protection sponsored or approved by the government designed to
“help workers and their families pool risks to avoid loss of income due to” societal hazards, such as
retirement, death, disability, or unemployment, and to ensure access to health care. See About the
National Academy of Social Insurance, NAT’L ACAD. SOC. INS., https://www.nasi.org/about-nationalacademy-social-insurance [http://perma.cc/F8UN-LTPY] (last visited Sept. 27, 2017); Social
Insurance,
MERRIAM-WEBSTER
DICTIONARY,
https://www.merriamwebster.com/dictionary/social%20insurance [http://perma.cc/MR6X-2WAV] (last updated 2017).
141. What is Social Security?, NAT’L ACAD. SOC. INS., http://www.nasi.org/
book/export/html/159 [http://perma.cc/63DQ-932Z] (last visited Sept. 27, 2017). Pay-as-you-go
means that the benefits of retired workers are funded by payroll taxes derived from the salaries of
current workers. In contrast, pre-funded means that the money is accumulated in advance so that it
will be available to pay out today’s workers when they retire. The private plans need to be funded in
advance to protect employees in case the company becomes bankrupt or goes out of business. Id.
142. See Emily Brandon, 10 Important Ages for Retirement Planning, U.S. NEWS & WORLD
REPORT (Feb. 21, 2012, 9:20 am EST), http://money.usnews.com/money/retirement/
articles/2012/02/21/10-important-ages-for-retirement-planning [http://perma.cc/6T9Q-5PNY]. This
is the age for persons born between 1943 and 1954; for individuals born between 1955 and 1959, the
full retirement age gradually increases from 66 and two months to 66 and 10 months. For workers
born in 1960 and later, the eligibility age is 67. Also, workers at 62 who work and receive Social
Security benefits simultaneously could have their payments temporarily withheld if they earn above
certain annual limits. However, workers who reach the full retirement age will be able to work and
claim Social Security payments at the same time without having any of their payment withheld. Id.
143. Strengthening Social Security for Vulnerable Groups, NAT’L ACAD. SOC. INS., 2 (2009),
http://www.nasi.org/sites/default/files/research/Strengthening_Social_Security_for_Vulnerable_Gro
ups.pdf [http://perma.cc/9CUC-XM3F] (“[Without Social Security] nearly one in two seniors would
be poor; with Social Security less than one senior in ten is poor.”); Jeannine English, A Safety Net:
Social Security, 58 AARP THE MAGAZINE/REAL POSSIBILITIES 85 (Feb./Mar. 2015) (“[Without
Social Security] the poverty rate for older Americans would skyrocket—from 9.5 percent to more
than 42 percent.”).
144. See The Role of Benefits in Income and Poverty, NAT’L ACAD. SOC. INS.,
https://www.nasi.org/learn/socialsecurity/benefits-role [http://perma.cc/BMB3-G8CL] (last visited
Sept. 27, 2017). Given their relative economic deprivations, the important role Social Security plays
in keeping older Americans out of poverty is probably more axiomatic for black people. This is still
the case even though, vis-à-vis Whites, a reduced proportion of black workers receive Social Security.
See Mikki Waid et al., Soc. Sec.: a key retirement income source for older minorities, AARP PUB.
POL’Y.
INST.
1
(2012),
http://www.aarp.org/content/dam/aarp/research/
public_policy_institute/econ_sec/2012/ss-key-retirement-income-source-older-minorities-AARPppi-econ-sec.pdf [http://perma.cc/XZ9R-MW2X] (showing that about 84% of older Blacks receive
Social Security benefits, compared to roughly 90% of older Whites).
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million spouses of deceased workers, and almost 11 million disabled
workers and their dependents.” 145 And for our purpose here, at least one
out of every three Illinois retirees largely depend on Social Security for
about 90% of their income. 146 Because of the key role Social Security
plays in retirement security for elderly Americans, it is little wonder
commentators shower Social Security with praises that include “backbone
of the U.S. retirement system.” 147
But Social Security’s status as a pay-as-you-go system raises issues
of sustainability that threaten the long-term viability and solvency of the
trust fund as workers begin to live longer and there are fewer workers to
support those on retirement. Whereas in 1950, sixteen workers supported
every retiree, as of 2012, that ratio has dropped to just three workers to
support one retiree. 148 The scenario poses a demographic dilemma
indicated not just by the shrinking number of workers to maintain those
that are retiring, but also by two other emergent realities: 1) extended
benefits period due to longer lifespans of retirees and 2) more retirees
taking out their benefits early, rather than waiting for the full retirement
age. 149 The insolvency threat extends to Medicare, the healthcare arm of

145. English, supra note 143, at 85.
146. Support SB 2758, supra note 2.
147. Alicia H. Munnell & Matthew S. Rutledge, The Effects of the Great Recession on the
Retirement Security of Older Workers 3 (Nat’l Poverty Ctr., Working Paper No. 13-03, 2013). See
also Jo Ann Jenkins, Financial Resilience for Our Longer Lives, AM. ASS’N RETIRED PERSONS,
http:member.aarp.org/politics-society/advocacy/info-2014/financial-resilience-for-our-longerlives.html [http://perma.cc/Z6M4-ZZM5] (last visited Oct. 31, 2015) (dubbing Social Security “the
foundation of retirement income security”); Strengthening Social Security for Vulnerable Groups,
NAT’L ACAD. SOC. INS., supra note 143, at 2 (“Social Security gives employers what they often want
(freedom from financial risk and fiduciary obligations to their workers) and gives workers and their
families what they need (economic security).”).
148. Sean Gorman, Rep. Frank Wolf Says Fewer Workers Are Supporting More Social Security
VIRGINIA
(Mar.
16,
2012,
2:30
PM),
Beneficiaries,
POLITIFACT
http://www.politifact.com/virginia/statements/2012/mar/16/frank-wold/rep-frank-wolf-says-fewerworkers-are-supporting-m/ [http://perma.cc/BX8P-DCZD]. Mr. Wolf, Republican Congressman then
representing the 10th congressional district in Virginia stated to the effect that whereas in 1950, “the
average American lived for 68 years and 16 workers supported one retiree[,]” “[t]oday [in 2012], the
average life expectancy is 78 and three workers support one retiree.” See also Veronique de Rugy,
How Many Workers Support One Social Security Retiree, MERCATUS CTR. (May 22, 2012),
mercatus.org/publication/how-many-workers-support-one-social-security-retiree
[http://perma.cc/TJ9Y-VHRM] (pointing out that as of 2012, “there are just 2.9 workers per retiree,”
a figure bound “to drop to two workers per retiree by 2030”).
149. Hoffman, supra note 139, at 80-89. Insolvency means that more money is going out in
benefits and overhead than is coming in from payroll taxes. It means that Social Security benefits
cannot be sustained at the current levels without the fund’s being modified by either raising taxes,
lowering benefit payouts, or both. Insolvency portends bad news for retirees because “[s]olvency
plans that reduce benefit outlays call for raising the eligibility age for retirement benefits, lowering
benefits for new retirees, or lowering the cost-of-living increases for those receiving benefits.”
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Social Security. On this front, experts are concerned that Medicare
premiums, which are deducted from Social Security benefits, “will take a
bigger bite out of [those] benefits.” 150 Compounding these issues is the
reality that “[e]very day 10,000 Americans turn 65,” who become
automatically qualified for this benefit. 151 This is due to the anticipated
spasm of baby-boomer retirements, which kicked off in 2011 when the
first set of boomers turned 65 152 and will go on for the next twelve years
from today, when the last cohort of boomers, individuals born in 1964,
turn 65.
Given these insolvency threats, many proposals have been advanced
which are designed to “stabilize” Social Security to make it serve the
retirement needs of current and future generations. 153 Some of the
proposals are progressive, while others are less so. The less than
progressive recommendations include privatization (i.e. putting payroll
tax deductions into private investment accounts), 154 raising the retirement
age, 155 and means-testing the benefit program. 156 Next to the progressive
proposals, Social Security is an enormously popular benefit program that
a large majority of Americans would like to see mended, rather than

Strengthening Social Security for Vulnerable Groups, NAT’L ACAD. SOC. INS., supra note 143, at 3.
150. Strengthening Social Security for Vulnerable Groups, NAT’L ACAD. SOC. INS., supra note
143, at 3.
151. Robert Love, Let’s Strengthen Social Security, 59 AARP THE MAGAZINE/REAL
POSSIBILITIES 2 (Aug./Sept. 2016).
152. See, e.g., Barbara A. Friedberg, Are We in a Baby Boomer Retirement Crisis?,
http://www.investopedia.com/articles/personal-finance/032216/are-we-babyINVESTOPEDIA,
boomer-retirement-crisis.asp [http://perma.cc/8FNT-5YA5] (last updated Mar. 8, 2017, 3:03 pm
EST).
153. See, e.g., Hoffman, supra note 139, at 80-89; Jo Ann Jenkins, A Toast to the Future: Be
Fearless: Let’s Strengthen Social Security and Medicare, 55 AARP BULLETIN/REAL POSSIBILITIES
34 (Dec. 2014).
154. A noted proponent of this proposal was former President George W. Bush. See William A.
Galston, Why the 2005 Social Security Initiative Failed, and What It Means for the Future,
INST.
(Sept.
21,
2007),
http://www.brookings.edu/research/papers/
BROOKINGS
2007/09/21governance-galston [http://perma.cc/GEM4-4EY2].
155. See Doug Adams, GOP Senators: Raise Retirement Age, “Means Test” Social Security,
NBC NEWS (Apr. 13, 2011, 9:28 AM), http://firstread.nbcnews.com/_news/2011/04/13/6464594gop-senators-raise-retirement-age-means-test-social-security?lite
[http://perma.cc/WU2D-QQ95]
(reporting on the plan of three Republican Senators, Lindsay Graham of South Carolina, Mike Lee of
Utah, and Rand Paul of Kentucky to gradually raise the mandatory retirement age to 70 years old by
2032).
156. See id. (reporting on the plan of the three Republican Senators to reduce benefits for
wealthier Americans under a plan by which seniors making over $43,000 a year would have their
monthly benefits reduced by $300-$400 by 2032). Social Security benefits are paid to eligible
recipients, irrespective of their financial statuses, but application of means testing to the program
would link benefits to income and provide payments only to beneficiaries who are determined to be
“truly disadvantaged.” Id.
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ended. 157 That majority includes low-income workers from Illinois who,
like their counterparts in other states, have an interest in a stabilized Social
Security program that keeps up with inflation and provides a secure source
of income during their gray years. 158
But exactly what set of adjustments meets this stabilization?
Drawing on a seminal report of the National Academy of Social
Insurance, 159 that we restate here, to the extent those recommendations are
germane for our topic, these adjustments are: protecting Social Security
benefits from garnishment, attachment, and freezes when they are
deposited in a bank; strengthening Social Security through a new law and
stronger enforcement of existing laws; reducing eligibility for retirement
benefits from the 40-calendar-quarter (or ten-year) requirement;
improving benefits for widowed spouses of low-earning, dual-earner
couples; and increasing the Social Security special minimum benefit
while updating Supplemental Security Income (SSI). 160
Other suggestions include: increasing the minimum Social Security
benefit for low-lifetime earners; creating a Social Security supplement for
low-income working parents with limited earning records because of time
spent caring for their children; 161 increasing Social Security benefits for
family elder caregivers; 162 increasing Social Security benefits for single
157. See Jasmine V. Tucker et al., Strengthening Social Security: What Do Americans Want?,
1
(2013),
http://www.nasi.org/sites/default/files/research/
NAT’L ACAD. SOC. INS.
What_Do_Americans_Want.pdf [http://perma.cc/AGM9-NPXH] (online survey of 2,000 Americans
aged 21 and older in Sept. of 2012 to tap the attitudes of working and retired Americans toward Social
Security and the importance of Social Security benefits to beneficiaries’ incomes).
158. Your AARP State News: Illinois: Take a Stand, 57 AARP BULLETIN/REAL POSSIBILITIES
40 (July-Aug. 2016) (statement attributed to Andre Jordan, AARP associate state director for
advocacy and outreach).
159. See Strengthening Social Security for Vulnerable Groups, NAT’L ACAD. SOC. INS., supra
note 143, at 4-8 (reporting 12 policy proposals from independent scholars aimed at improving Social
Security protections for low-wage workers, elderly widows, the oldest old, disabled individuals, farm
workers, and low-paid workers with careers interrupted by caring for children or aging family
members). The organization states that its “mission is to advance solutions to challenges facing the
nation by increasing public understanding of how social insurance contributes to economic security.”
Mission, NAT’L ACAD. SOC. INS., https://www.nasi.org/about/mission [http://perma.cc/4DP8-8Y3J]
(last visited Sept. 27, 2017).
160. Aka et al., Protection Against the Economic Fears of Old Age, supra note 31, at 31. SSI is
a U.S. government program, integral to Social Security, that provides stipends to low-income people
who are either 65 or older, blind, or disabled. See Supplemental Security Income (SSI) Benefits, SOC.
SEC. ADMIN., https://www.ssa.gov/disabilityssi/ssi.html [http://perma.cc/TVW3-RATS] (last visited
Sept. 27, 2017).
161. The National Academy of Social Insurance (NASI) justifies this recommendation by the
fact that Social Security provides benefits for spouses and widowed spouses, but does not provide
credit for raising children. Strengthening Social Security for Vulnerable Groups, NAT’L ACAD. SOC.
INS., supra note 143, at 7.
162. For NASI, the logic that underpins this recommendation is twofold: “[i]nformal care
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retirees with at least 30 years of covered employment and low-lifetime
earnings; increasing Social Security benefits at advanced ages; 163 and
easing the impact of increasing the retirement age on grounds of
occupational disability for disabled workers. 164 All of these protections
can benefit workers in Illinois. These protections are capped by
techniques specific to Illinois. One such protection was the repeal in 2015
of an offset law that penalizes older workers in company layoffs by
reducing unemployment benefits for those who have Social Security
income. 165 Illinois was the last state in the nation to repeal the law. 166
The average Social Security monthly payout in 2017 is $1,360 or
$16,320 for one year, 167 barely enough to maintain pre-retirement
standard of living. For many, including low-income retirees, the benefit
provided by family members improves quality of life for frail elders, allows them to remain in the
community instead of in nursing homes, and saves Medicaid dollars;” and “[p]roviding the care also
imposes opportunity costs on caregivers that weaken their own retirement security.” Id. See also Eric
J. Schneidewind, Help AARP Help Family Caregivers, 59 AARP THE MAGAZINE/REAL
POSSIBILITIES 76 (Oct./Nov. 2016) (“[Awarding such benefits will] make it easier for family
caregivers to help older people remain in their homes and communities for as long as they can.”).
Awarding credit in Social Security benefits for caregivers, specifically workers who take time out of
paid employment to provide care for relatives, is a proposal that has been around for quite some time
that is now about to metamorphose into public policy. The United States Senate is considering a bill,
S. 1549, on care planning designed to realize this goal. Id. The proposed law caps longstanding
advocacy for this change by individuals and think tanks, such as the National Academy of Social
Insurance.
163. This is a “longevity insurance” designed to “improve financial security for individuals who
live longer than the average life span.” Strengthening Social Security for Vulnerable Groups, NAT’L
ACAD. SOC. INS., supra note 143, at 8. The logic behind this proposal is that:
[p]eople who live into their 80s and 90s face a growing risk of becoming poor. They rely
more and more on Social Security because their other sources of income decline as they
age: private pensions, if received, are eroded by inflation; income from work is very rarely
an option; and financial assets may have been spent.
Id.
164. NASI indicated that making this occupational disability benefit “available at age 62 could
protect recipients from retired-worker benefit reductions (or part of such reductions) due to increasing
the full benefit age.” Strengthening Social Security for Vulnerable Groups, NAT’L ACAD. SOC. INS.,
supra note 143, at 8. The issue at bar is a 1983 law that increased the age at which Social Security
pays full retirement benefits from 65 to 67. The law did not reduce the benefits for disabled workers,
but they cannot get full benefits unless they are able to show an “inability to engage in any gainful
activity.” The suggestion is to replace this test with “inability to perform the essential duties of one’s
current occupation.” Id.
165. Rick McHugh, Victory, Finally for Unemployed Seniors in Illinois, NAT’L EMP’T LAW
PROJECT: NELPBLOG (posted Dec. 1, 2015), http://www.nelp.org/blog/victory-finally-forunemployed-seniors-in-illinois/ [http://perma.cc/8R2T-ZCS2].
166. Id.; cf. State News: Illinois: Ax the Offset, AARP BULLETIN/REAL POSSIBILITIES 36 (May
2014) (advising that the law be repealed).
167. Todd Campbell, How Big Will the Average American’s Social Security Check Be in 2017?,
FOX BUS. (Nov. 27, 2016), http://www.foxbusiness.com/markets/2016/11/27/how-big-will-averageamericans-social-security-check-be-in-2017.html [http://perma.cc/T77P-37GG].
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program remains a major source of retirement income, even as the
replacement value shrinks below 50%.168 Furthermore, minorities and
low-income earners are usually less likely to receive Social Security
benefits, and even when they do, they tend to receive lower benefits than
their counterparts, due to factors such as lower earnings during their
working years, higher unemployment rates, and higher job insecurity. Due
to these limitations, individuals need to augment their Social Security
benefits via other retirement savings means. Not to minimize its
importance, Social Security was never meant to be the sole source of
retirement income, but instead a benefit plan that provides “some measure
of protection . . . against poverty-ridden old age.” 169 Overreliance on the
benefit plan raises disturbing wonderment as to whether this program is
all that is left of the much-acclaimed three-legged stool of retirement
security. 170
2. Employer-Sponsored Pensions
Employer-sponsored pensions comprise the next micro step we
spotlight in this Article for promoting retirement security for low-income
workers in Illinois.171 Two broad general forms of these pensions exist:
defined benefits (DB) plans and defined contributions plans (DC). A key
element distinguishing DB and DC plans is who, between the employer
and the employee, bears the risk for generating the savings necessary for
a comfortable retirement. With DB plans the responsibility for retirement
savings is borne by the employer, who controls all portfolio options, and
the employee’s benefits depend on factors, such as salary history and
duration of employment. 172 With DC plans, in contrast, the employee
assumes all responsibility for his or her retirement. 173 Although DC plans

168. See Cowan, supra note 16 and corresponding text.
169. Historical Background and Development of Social Security, SOC. SEC ADMIN. (Aug. 14,
1935), http://www.ssa.gov/history/fdrsignstate.html [http://perma.cc/24CU-XNSU] (quoting
President Franklin D. Roosevelt, Presidential Statement Signing the Social Security Act).
170. Is Social Security All That’s Left of Retirement’s “3-Legged Stool”?, NAT’L COMM. TO
PRESERVE SOC. SEC. & MEDICARE (Feb. 8, 2013, 12:09 pm), http://www.ncpssm.org/
EntitledtoKnow/entryid/1972/Is-Social-Security-all-that-s-Left-of-Retirement-s-3-legged-stool
[http://perma.cc/DE3G-VCRW].
171. The appellation, employer-sponsored pensions, is a misnomer given that, as will become
obvious later in this discussion, some of these plans embody little, if any, employer sponsorship. But,
for want of a better term, we retain the nomenclature in this Article.
172. See Stephen P. McCourt, Defined Benefits and Defined Contribution Plans: A History,
Market Overview, and Comparative Analysis, 43 BENEFITS & COMP. DIG. 1, 1 (2006).
173. Id. at 6.
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come in many shapes and forms, the more popular ones are 401(k) plans 174
and IRAs. 175
The world of retirement security in the United States nowadays is
paved with more DC plans than DB plans. Compared to about 60% in the
early 1980s, only about 10% of workers today are covered by a DB
plan. 176 The balance in the distribution of these plans between the private
and public sectors has also changed. In 1977, 88% of private sector
workers vis-à-vis 98% of public sector workers had access to a DB plan.177
By 2014, only 19% of private sector workers were enrolled in a DB plan,
compared to 83% in the public sector. 178 The ubiquity of DC plans speaks

174. The plan is named after a section of the Internal Revenue Code, § 401(k) of the Revenue
Act of 1978, which allowed employees to avoid being taxed on a portion of income that they decided
to receive as deferred compensation, rather than direct pay. On the history and evolution of these
plans, see Tom Anderson, Your 401(k): When It Was Invented—and Why, LEARNVEST (July 3, 2013),
www.learnvest.com/knowledge-center/your-401k-when-it-was-invented-and-why/
[http://perma.cc/3QXH-MZ5J].
175. An IRA is simply a retirement plan with tax advantages for retirement savings that many
financial institutions provide for their customers. See What Is an IRA?, CNN MONEY,
http://money.cnn.com/retirement/guide/IRA_Basics.moneymag/ [http://perma.cc/X5JB-8JNW] (last
updated
2017). See also
Individual Retirement
Account—IRA, INVESTOPEDIA,
http://www.investopedia.com/terms/i/ira.asp [http://perma.cc/8B59-LWJF] (last updated 2017) IRA
was defined as “an investing tool used by individuals to earn and earmark funds for retirement
savings” and enumerating the various categories that exist as of 2016). Id. The IRA was created by
the Employee Retirement Income Security Act (ERISA), Pub. L. No. 93-406, 88 Stat. 829 (1974), as
a retirement savings vehicle for people otherwise not covered by a company plan, such as those who
are contract or self-employed workers, persons who work for small businesses, or frequently change
jobs. AM. BENEFITS COUNS. AM. COUNS. OF LIFE INSURERS & THE INV. CO. INST., OUR STRONG
RETIREMENT
SYSTEM:
AN
AMERICAN
SUCCESS
STORY
27
(2013),
https://www.ici.org/pdf/ppr_13_strong_retirement.pdf [http://perma.cc/U76D-BQGX]. By 2012,
IRAs accounted for more than one-quarter of the total U.S. retirement assets totaling approximately
$5.7 trillion. Id. A major restriction central to the makeup of IRA is that workers who withdraw money
from their savings before they turn 59½ years pay a 10% tax penalty for early withdrawal. See When
MONEY,
http://money.cnn.com/
Are
IRA
Withdrawals
Penalty-Free?,
CNN
retirement/guide/IRA_Basics.moneymag/index7.htm?iid=EL [http://perma.cc/M2Z5-RB3M] (last
visited Sept. 27, 2017).
176. See Zina Kumok, Why Defined Benefit Plans Are Being Phased Out, INVESTOPEDIA (Aug.
13, 2015, 10:27 AM EDT), http://www.investopedia.com/articles/personal-finance/081315/whydefined-benefit-plans-are-being-phased-out.asp?lgl=bt1tn-above-textnote [http://perma.cc/GV4NTHFE].
177. Alicia H. Munnell & Mauricio Soto, Why Are Companies Freezing Their Pensions?, CTR.
FOR
RET. RESEARCH, BOS. COLL., WP 2007-02
(2007) http://crr.bc.edu/wpcontent/uploads/2007/12/wp_2007-22-508.pdf [http://perma.cc/K3WG-27VT].
178. HILDA L. SOLIS & KEITH HALL, U.S. DEP’T OF LABOR, BUREAU OF LABOR STATISTICS,
NATIONAL COMPENSATION SURVEY: EMPLOYEE BENEFITS IN THE UNITED STATES, MARCH 2010
(Bulletin
2752
Sept.
2010),
https://www.bls.gov/ncs/ebs/benefits/2010/ebbl0046.pdf
[http://perma.cc/LDK5-9ADX]. See also PEW CHARITABLE TRUSTS, How States are Working, supra
note 18, at 5 (“In terms of the total number of Americans covered, . . . the growth of defined
contribution plans has offset the decline of defined benefit plans.”).
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to the near-completeness of the shift in responsibility for retirement
preparation from employers to individual workers. 179
Whether it is a DB or DC plan, employer-sponsored pensions
provide workers, including low-income earners, a safe, convenient, and
cost-effective tool for retirement savings. And from a financial literacy
standpoint, these pensions can serve the purpose of educating workers on
the importance of retirement planning. 180 Plus, these schemes work too.
As the Pew Charitable Trusts points out in its report, “if given a chance . . .
[t]he vast majority of workers would participate in a workplace retirement
savings plan.” 181 In contrast, when individuals have no access to, or do
not participate in, an employer-sponsored retirement plan, they face a
myriad of decisions to make when planning for their retirement—such as
when to start saving, what type of saving or investment vehicle to utilize,
and what vendor should be selected. These decisions can overwhelm
ordinary workers and discourage them from commencing retirement
planning.
Despite the benefits associated with employer-sponsored retirement
pensions, these plans are saddled with problems of access, participation,
inadequate contribution, and early withdrawal, that can impede retirement
security. With respect to access, many private-sector workers lack these
pensions nationally. In 2016, 42% of “full-time, full-year private sectors
workers” in the United States, as a whole, lacked access to workplace
pension; the number drops down to 22% when firms with fewer than ten
employees are included in the measurement. 182 Various barriers account
for the no-access, including whether the individual works part-time, rather
than full-time; whether the employment is in “low-hour industry,” such as
retail trade, arts, entertainment recreation, and hospital, where part-time
work is the norm; 183 and, as already hinted in the previous statement,
whether the company has about ten workers, rather than, say 500
employees. 184 And precisely because, vis-à-vis other groups, minority and
179. Aka et al., Why Low-Income Workers Need to Save for Retirement and How They Can Do
It, supra note 31, at 211, 228.
180. See BRIAN REED & SARAH HOLDEN, RETIREMENT SAVING IN WAKE OF FINANCIAL
MARKET VOLATILITY (Investment Company Inst. Dec. 2008), https://www.ici.org/pdf/
ppr_08_ret_saving.pdf [http://perma.cc/N5WL-HW99].
181. PEW CHARITABLE TRUSTS, How States are Working, supra note 18, at 1.
182. A Look at Access to Employer-Based Retirement Plans Across the 50 States: Who’s In,
Who’s Out, PEW CHARITABLE TRUSTS (Jan. 2016), http://www.pewtrusts.org/en/research-andanalysis/reports/2016/01/a-look-at-access-to-employer-based-retirement-plans-and-participation-inthe-states [http://perma.cc/X63P-RPSB].
183. See Cowan, supra notes 11-12 (referring to low-hour industries in Illinois).
184. PEW CHARITABLE TRUSTS, How States are Working, supra note 18 (finding that only 22%
of workers at firms with fewer than 10 employees reported having access to an employer-sponsored
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low-income earners work in the above settings (part-time, low-hour
industry, and in small-sized companies) low-income minority workers
have much less access to employer-sponsored pensions.
When they have access to employer-sponsored retirement plans, not
all workers choose to participate (i.e., they contribute at lower rates). For
example, in 2016, only about 40% of 58% of workers with a DC plan
actually participated in that plan. 185 As with access, the reasons workers
underutilize or deny themselves enough access to pension plans varies,
including: want of financial literacy, 186 inadequate tax incentives, 187
unavailability of employer match, 188 and even reasons as pedestrian as an
inability to withdraw funds saved up in a plan without penalties, 189
especially among low-income earners. Additionally, because low-income
earners experience a higher replacement rate from Social Security in
retirement, these workers may see less need for additional retirement
income in order to maintain their pre-retirement standard of living. 190
“Retirement savings inertia” evidenced by low participation in
employer-sponsored plans also extends to contribution. Low contribution
occurs when some workers seize access and enroll in a pension plan, but
do not contribute enough, in the sense that they contribute a lower
percentage of their income to the plan. For many years up to the date of
the publication of the McKinsey report in 2009, the average voluntary

plan, compared to 74% of workers in firms with 500 or more workers).
185. Id. See MCKINSEY & CO., RESTORING AMERICANS’ RETIREMENT SECURITY: A SHARED
RESPONSIBILITY 15 (2009), http://www.retirementmadesimpler.org/Library/Retirement_Security.pdf
(“[More than one-third of households with access to a qualified retirement plan,” [including lowincome ones] do not take advantage of it.”). McKinsey & Co. is a management consulting firm based
in New York. Source is no longer available for copy.
186. See, e.g., Douglas Bernheim & Daniel M. Garrett, The Determinants and Consequences of
Financial Education in the Workplace: Evidence from a Survey of Households, SSRN ELECTRONIC
J. (July 1996).
187. See, e.g., SARAH HOLDEN & STEVEN BASS, AMERICA’S COMMITMENT TO RETIREMENT
SECURITY: INVESTOR ATTITUDES AND ACTIONS, 2013 (Investment Company Inst. Feb. 2013),
www.ici.org/pdf/ppr_13_retir_sec_update.pdf [http://perma.cc/HY4S-NARG].
188. See, e.g., Retirement Plan Access and Participation Across Generations: How Younger
Workers in the Private Sector Differ from Older Colleagues, PEW CHARITABLE TRUSTS 8 (Feb. 15,
2017),
http://www.pewtrusts.org/~/media/assets/2017/02/ret_retirement_plan_access_and_participation_ac
ross_generations.pdf []http://perma.cc/9WAZ-P2AS; Alicia Haydock Munnell et al., What
Determines 401(k) Participation and Contributions, CTR. FOR RET. RESEARCH AT BOS. COLL., CRR
Working Paper 2000-12 at 8 (Dec. 2000).
189. Munnell et al., supra note 188, at 8.
190. See Patrick J. Purcell, Income Replacement Ratios in the Health and Retirement Study,
72(3) SOC. SEC. BULLETIN (2012), https://www.ssa.gov/policy/docs/ssb/v72n3/v72n3p37.html
[http://perma.cc/AJW8-KXNK]. On the meaning of preretirement income replacement, see supra
notes 16, 168, and corresponding text.

Published by IdeaExchange@UAkron, 2017

35

Akron Law Review, Vol. 51 [2017], Iss. 2, Art. 4

402

AKRON LAW REVIEW

[51:367

contributions to DC plans remained low, at around 7-8% of pre-tax
income, staying unchanged over the remaining ten years with low-income
households contributing on average “at rates 1.5 to 2 percentage points
below their higher-income counterparts.” 191 The study poignantly
observed that while this rate rings “adequate for an individual who
consistently contributes from age 30 to 65, many Americans start saving
after 30 and retire at 62, an occurrence which leaves them well short of
their needs.” 192 The study noted that often, many households “view IRAs
as rollover [devices] for other retirement saving plans rather than an
additional opportunity to save.” 193 The low contribution problem is then
compounded by leakage, which occurs when an employee withdraws
money saved in a DC plan upon leaving a job, or, especially for some lowincome earners, due simply to economic hardship—to the detriment of
retirement security for these workers. 194
To promote workplace savings for retirement, on November 3, 2015,
the U.S. government announced a starter savings program for workers
called myRA. 195 The program took off as a pilot initiative with 60
employers in December of 2014. 196 Absent any national law on pension
reform since the PPA of 2006 197 and given opposition to his policies by a

191. MCKINSEY & CO., supra note 185, at 16.
192. Id. at 15-16.
193. Id. at 16.
194. According to the McKinsey study, “[l]eakage disproportionally impacts low-income
households, who represent approximately 70% of the lump-sum distributions not reinvested in the
retirement system, and is a major factor in their savings gap.” Id. at 16-17.
195. Charisse Jones, Launching Nationwide, MyRA Offers Free Way to Save for Retirement,
USA TODAY (Nov. 4, 2015, 2:15 PM), https://www.usatoday.com/story/money/
2015/11/04/launching-nationwide-myra-offers-free-way-save-retirement/75094398/
[http://perma.cc/K7YD-ZBUM].
196. Michelle Singletary, Starter Savings Accounts: Obama’s “myRA” WASH. POST (Jan. 30,
2014),
https://www.washingtonpost.com/business/economy/starter-savings-accounts-obamasmyra/2014/01/30/00600ec0-8930-11e3-a5bd-844629433ba3_story.html
[http://perma.cc/E3GQ93AV].
197. One exception that makes the rule, as the saying goes, was the Retirement Savings
Contribution Credit, more popularly known as the Saver’s Credit. Introduced under the Economic
Growth and Tax Relief Reconciliation Act (EGTRRA) of 2001, Pub. L. 107–16, 115 Stat. 38 (June
7, 2001), the Credit is a tool that the Internal Revenue Service set aside for low- and moderate-income
workers to enable them to “save two ways for the same amount” by saving for retirement while also
saving on their taxes “with a special tax credit.” IRS, Save Twice with the Saver’s Credit: IRS Special
Edition Tax Tip 2014-22 (Nov. 7, 2014), https://www.irs.gov/uac/save-twice-with-the-savers-credit
[http://perma.cc/V273-NDF7]. As the IRS elaborated, eligible workers may “claim this tax credit in
addition to any other tax savings that also apply[;] [t]he saver’s credit helps offset part of the first
$2,000 [the worker] voluntarily save[s] for [his or her] retirement[,]” including any monies
“contribute[d] to IRAs, 401(k) plans[,] and similar workplace plans.” Id. The main differences are
that, vis-à-vis the PPA, Saver’s Credit is more tax-based and less comprehensive.
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U.S. Congress dominated by the Republican Party, 198 then-President
Barack Obama used his executive authority to direct the Treasury
Department to set up this retirement saving program. 199 The program was
voluntary for employers and employees, and it was designed as a publicsector version of the Roth IRA invested in a risk-free Treasury security. 200
Accounts set under the program must have a balance of no more than
$15,000 that must be maintained for no more than 30 years. Once either
of these limits is reached, savings under the program must be transferred
to a private-sector Roth IRA with no maximum balance. 201 To clear the
ground for implementation of the program, the Labor Department
determined that the account was not defined as an “employee benefit plan”
within the meaning of ERISA. 202 MyRA was designed to help individuals
without a retirement plan to set money aside each week and workers with
or without a current savings plan can benefit from it. 203 It was available to
individuals earning less than $131,000 a year or $193,000, if married and
filing taxes jointly. 204 Using the program, workers can save “money from
their paycheck, bank account[,] or even tax refund.” 205 In response to the
retirement security challenge and in an attempt to fill the national
legislative gap since the PPA in 2006, state pension savings plans have
emerged, 206 among them the Illinois Secure Choice referenced earlier in
this Article. 207
198. See Michael Grunwald, The Victory of “No,” POLITICO MAG. (Dec. 4, 2016),
http://www.politico.com/magazine/story/2016/12/republican-party-obstructionism-victory-trump214498 [http://perma.cc/8X68-G3C3] (“[The Republican’s no cooperation, no-apologies] strategy of
kicking the hell out of Obama all the time, treating him not just as a president from the opposing party
but an extreme threat to the American way of life . . . helped Republicans take back the House in
2010, the Senate in 2014, and the White House in 2016.”).
199. Opportunity for All: Securing a Dignified Retirement for All Americans, WHITE HOUSE
FACT SHEET (Jan. 29, 2014), https://obamawhitehouse.archives.gov/the-press-office/2014/01/29/
fact-sheet-opportunity-all-securing-dignified-retirement-all-americans
[http://perma.cc/8D2QL7MY].
200. PEW CHARITABLE TRUSTS, How States are Working, supra note 18, at 26. Under the
traditional IRA plan, once a saver reaches retirement age and begins taking distribution, he or she
pays taxes on the withdrawals as if they were regular income. By contrast, the Roth IRA account
allows the saver to contribute and save after-tax money. As long as a worker owns the Roth IRA for
at least five years, that worker can take tax-free distributions beginning at age 59 and one-half. Julia
Thomson, What Does Roth Stand for in Roth IRA?, SYNONYMS, http://classroom.synonym.com/rothstand-roth-ira-24296.html [http://perma.cc/8J2H-H345] (last visited Feb. 4, 2016).
201. PEW CHARITABLE TRUSTS, How States are Working, supra note 18, at 26.
202. Emp. Benefits Sec. Admin., Information Letter on Savings Bonds, U.S. DEP’T OF LABOR,
(Dec. 15, 2014), http://www.dol.gov/ebsa/regs/ILs/il121514.html [http://perma.cc/F95K-3R4Z].
203. Singletary, supra note 196.
204. Jones, supra note 195.
205. Id.
206. See PEW CHARITABLE TRUSTS, How States are Working, supra note 18, passim.
207. See supra Parts III.A. and III.C.. Other states which unveiled private-sector retirement
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The limits to myRA are obvious. First, “[w]ith its cap on savings, the
myRA program is not designed to allow people to save enough for a
financially secure retirement, but rather to start on that path.” 208 This is
probably the reason why, in unveiling the proposal, then U.S. Treasury
Secretary Jacob warned that myRA is “not a substitute for employer
plans” nor “a substitute for Social Security,” and advised that, in planning
for their retirement, workers should think about a mixture of plans, not
limited to any one source. 209 Secondly, while the risk-free character of the
program is understandable, to save up quickly for retirement, some
workers may need a more aggressive saving option with the promise of
greater returns. 210 Thirdly, the program was aimed at the approximately
55 million workers without access to 401(k) plans or similar savings plan
through their jobs. 211 However, as of 2016, the Treasury Department
reported that only about 20,000 people signed up for myRA. 212 This
relatively low enrollment might be due to lack of awareness by those who
need this program or the need for states to design programs that promote
myRA, but whatever the reason, the number of enrollees was
discouragingly below expectation.
Problems of a different nature confront state plans like Illinois’s
Secure Choice. First, the effect of the law is still unknown since not
enough time has elapsed since its passage to permit realistic evaluation.
The little that is known so far is that the plan leaves nearly 1 million
without access 213 and that the law has hit an anti-regulation climate in
Washington, D.C., which is bound to affect its implementation with
negative consequences for retirement security in Illinois. 214 These
problems are then compounded by the state’s still ongoing underfunding
of public-sector pensions analyzed earlier in Part III.B.
In sum, an antidote to the problem of underutilization of retirement
plans, evident in low participation and low contribution to pension plans,
would be universal IRAs with automatic or default features that spur
security initiatives include Massachusetts, Oregon, New Jersey, and Washington. PEW CHARITABLE
TRUSTS, How States are Working, supra note 18, passim.
208. PEW CHARITABLE TRUSTS, How States are Working, supra note 18, at 26.
209. Jones, supra note 195.
210. See id. (“Although investment in myRA may be risk free from an investment risk
perspective, state policymakers may want a program that offers eligible workers investment choices
that could encourage greater participation in their program.”).
211. See Singletary, supra note 196.
212. Katie Lobosco, After One Year, 20,000 People Are Saving for Retirement with Obama’s
myRA, CNN MONEY (Dec. 16, 2016, 2:28 PM ET), http://money.cnn.com/2016/12/16/
retirement/obama-myra-retirement-saving/ [http://perma.cc/2A6H-FGTA].
213. See Lazare, supra note 126 and corresponding text.
214. See infra notes 263, 277, and corresponding text.
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individuals to contribute toward their own retirement accounts. 215 In
addition to helping combat underutilization of retirement plans, auto
features have the added advantage of “ensur[ing] that participants start
saving earlier.” 216 Some retirement-security laws, such as the PPA,
already incorporate these automatic features. For example, the PPA
stipulates a current default contribution rate of 3%, the same figure as
Illinois Secure Choice. 217 However, some retirement security experts
adjudge this rate insufficient even for workers who start saving early.
Employers could encourage their workers to increase this rate by, for
example, matching their employees’ contributions. For their part, the
government should create incentives to save that are specifically tailored
to the needs of low-income workers. For example, rather than tax
deductions or credits, a better way to help low-income households prepare
for retirement would be to “require direct deposits to their individual
401(k)s or IRAs.” 218 In stemming low participation and inadequate
contribution to pension plans in the workplace, employers may also find
financial education and literacy helpful. 219
Although an important source, like with Social Security, employersponsored pensions may be insufficient to guarantee dignified retirement
for many workers, including low-income earners. In 2013, the average
balance in 401(k) plans for all ages was $72,383 and the median balance
was only $18,433. 220 In the final analysis, as the Institute on Assets and
Social Policy (IASP) 221 recommended, Congress should work “to ensure
that pension benefits are available to all workers by providing a publicly-

215. MCKINSEY & CO., supra note 185, at 15, 17, 22.
216. Id. at 24.
217. See supra note 58 and corresponding text.
218. MCKINSEY & CO., supra note 185, at 22.
219. Robert Clark et al., Employee Financial Literacy and Retirement Plan Behavior: A Case
Study, Pension Research Council, Wharton School, University of Pennsylvania, Philadelphia, PA,
(Pension
Research
Council
Working
Paper
No.
2016,
June
2016),
https://pensionresearchcouncil.wharton.upenn.edu/wp-content/uploads/2016/07/WP2016-2-Clarket-al.-TEXT.pdf [http://perma.cc/Y8PG-YFEF] (finding that financially literate employees tend to
participate more in their DC plan and that they contribute three percentage points more of their
earnings to the DC plan than do the less knowledgeable, as well as hold more equity in their pension
accounts).
220. PEW CHARITABLE TRUSTS, How States are Working, supra note 18.
221. The IASP is an agency of Brandeis University in Waltham, MA, avowedly “dedicated to
advancing economic opportunity, security[,] and equity for individuals and families, particularly those
left out of the economic mainstream.” About Us, IASP: INST. ON ASSETS AND SOC. POLICY, Brandeis
University, https://iasp.brandeis.edu/about/index.html [http://perma.cc/UV3G-4JDA] (last visited
Sept. 27, 2017). The institute indicates that it builds its work “on the understanding that assets provide
the tangible resources that help individuals move out of and stay out of poverty,” among other goals.
Id.
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supported pension plan that relies on pooled risk and requires
contributions from both employees and employers.” 222 This is another
way of saying that Congress should explore the adoption of a mandatory
pension plan juxtaposed with the already mandatory Social Security
system. 223 “Just as a voluntary Social Security system would have been a
disaster, a voluntary retirement account plan is a disaster.” 224 If enacted,
these improvements will benefit workers in Illinois, including low-income
earners.
3. Personal Assets
Personal assets are the residual (yet by no means less critical)
category of retirement income after Social Security and employersponsored pensions. 225 These assets as a separate unit assume importance
as a source of retirement income because of the limitations of Social
Security and employer-sponsored pensions, the two other streams of
retirement income. Attention to this stream is also indicative of the shift
in responsibility for retirement preparation away from employers to
individual workers. 226 As we indicated in a germane prequel article, this
category embraces multiple options, 227 four of which we adapt here: 1)
continued employment even during retirement as a source of retirement
income, 2) promoting adequate income opportunities for workers to meet
ongoing basic needs and save for retirement, 3) helping individuals
manage their in-retirement risks, and 4) financial education and literacy.
An important factor in asset building for retirement is to start saving early

222. MESCHEDE ET AL., supra note 33, at 3, 10.
223. Teresa Ghilarducci, Our Ridiculous Approach to Retirement, N.Y. TIMES (July 21, 2012),
www.nytimes.com/2012/07/22/opinion/sunday/our-ridiculous-approach-to-retirement.html
[http://perma.cc/FJD5-9JUN].
224. Id. Professor Ghilarducci takes the view that “failure is baked into the voluntary, selfdirected, commercially run [workplace] retirement plans system” that the United States practices. Id.
225. National government statistics showed that in 1998, asset income was the third most
common source of income for nearly two-thirds of all individuals in retirement. Sources of Retirement
Income: The Economics Daily, BUREAU OF LABOR STATISTICS (May 23, 2001),
http://www.bls.gov/opub/ted/2001/May/wk3/art03.htm [http://perma.cc/DBC3-45QU]. The same
statistics showed that the median retirement income of those with asset income was more than twice
as large as that of workers without such income. OC. SEC. ADMIN., INCOME OF THE AGED
CHARTBOOK
11
(1998),
https://www.socialsecurity.gov/policy/docs/chartbooks/
income_aged/1998/iac98.pdf. This source remains no less relevant today than it did in 1998.
226. See Aka et al., Why Low-Income Workers Need to Save for Retirement and How They Can
Do It, supra note 31, at 211, 228.
227. Aka et al., Protection Against the Economic Fears of Old Age, supra note 31, at 36-46.
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to socialize oneself into the habit, 228 as well as giving the saver’s money
time to grow through compound interest. 229
(i) Continued Employment Even During Retirement
To garner the personal assets necessary for retirement security, some
Americans may have to work longer or, in the case of those already
enjoying their retirement, return to work. The suggestion of continued
employment during retirement, as a source of retirement income, rings
counterintuitive and negates the whole notion of retirement as we know
it, but the proposal also counsels against a view of retirement in absolute
terms. 230 Whereas younger workers can rely on increased plan
participation and saving rates to achieve retirement security, for older
people short on time to address their retirement readiness gap,
employment past retirement age may be the only solution. 231 Working
longer may also be the realistic option for low-income persons,
irrespective of age, who lack the “disposal income to sufficiently raise
their savings rate.” 232
An integral aspect of this savings strategy nowadays is phased or
gradual retirement, 233 “an advance guard, as Americans live healthier
longer[,]” where some workers “leave a job or career, often collect Social
Security, pension or investment income, and continue to work full- or
part-time.” 234 Practitioners of phased retirement include workers who

228. JoAnna L. Krotz & Sheryl Nance-Nash, Retirement Cash: Will You Have Enough: Run the
Numbers and Find Out, READER’S DIGEST 71, 72 (Oct. 2001). Workers can start as early as 21. See
Brandon, supra note 142 “Employees can generally first join a 401(k) plan at age 21,” according to
statistics including an IRS survey which found that 64% of plan sponsors require employees to be at
least 21 before they can participate in the 401(k) plan, and 61% of companies that offer a 401(k)
match require employees to be at least 21 to qualify for matching). Id. 3 Reasons Americans Don’t
Save Enough for Retirement, MOTLEY FOOL (Jan. 26, 2015, 9:03 AM),
https://www.fool.com/investing/general/2015/01/26/3-reasons-americans-dont-save-enough-forretiremen.aspx [http://perma.cc/8Q9G-BKBA] (pinpointing procrastination or putting off saving,
among the three reasons why Americans don’t save enough for retirement; and what makes
procrastination bad “is that the earliest dollars you invest are the most powerful ones, as they have
longest to grow”).
229. Krotz & Nance-Nash, supra note 228, at 72. This occurs when the saver earns interest on
interest. Id.
230. See Aka et al., Protection Against the Economic Fears of Old Age, supra note 31, at 39,
n.198.
231. MCKINSEY & CO., supra note 185, at 19.
232. Id.
233. Ellen Hoffman, The New Retirement: A Little Work, Lots of Play, READER’S DIGEST 9299 (July 2003).
234. Id. at 94.
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perform part-time work on a regular “every time” basis. 235 The
government, employers, and policymakers at the national and subnational
levels can help promote this option through various means, including: tax
breaks for individuals or their employers, 236 reducing barriers that
discourage retirees from continuing to work, 237 and affording more
opportunities for flexible work arrangements for older adults and working
parents who want to be engaged in the workforce but find working fulltime difficult. 238
As we indicated in a prequel piece, nationally, the return-to-work
option for retired people is fraught with severe constraints for reasons that
include unemployment sometimes averaging 70% in the 55 and above age
group. 239 Back home to Illinois, high unemployment rates among minority
people, disproportionally represented in the ranks of low-income workers,
make this option far-fetched. In the aftermath of the Great Recession from
2007 until 2009 and as President Barack Obama completed his two terms
in office, national unemployment figures stood at 4.8%. 240 However, the
unemployment rate for Blacks was nearly 8%. 241 In Illinois the black
unemployment rate was 14.2% as of the last quarter of 2016, 242 based on
computations of the Economic Policy Institute (EPI), a non-profit think
tank based in Washington, D.C. 243 This occurrence gave Illinois the
dubious distinction—and repeatedly over a 15 month period up to the
235. See id. at 96-97 (describing the experience of Ray Dillard, 79, a retired seventh-grade
teacher who managed a newsstand at a lodge each summer at the Grand Teton National Park in
Wyoming).
236. Id. at 19, 23.
237. Id. at 19. One way is by forbidding higher healthcare costs for older workers, which can
discourage employers from hiring and retaining retired employees. Id.
238. MESCHEDE ET AL., supra note 33, at 11.
239. Aka et al., Protection Against the Economic Fears of Old Age, supra note 31, at 40.
240. Employment Situation—Aug. 2017 Report, Dept. of Labor News Release, BUREAU OF
LABOR STATISTICS
(Feb.
3,
2017),
https://www.bls.gov/news.release/pdf/empsit.pdf
[http://perma.cc/ZJY5-7SCZ].
241. Douglas A. McIntyre, Unemployment Rate Among Black Americans at 7.7%, 247/7 WALL
ST. (Feb. 5, 2017, 8:19 am EDT), http://247wallst.com/economy/2017/02/05/unemployment-rateamong-black-americans-at-7-7/ [http://perma.cc/ACG8-9HNH]; Janelle Jones, Employment
Continues Its Sluggish Recovery Along Racial Lines in the Third Quarter of 2016, ECON. POLICY
INST. (Nov. 29, 2016), http://www.epi.org/publication/employment-continues-its-sluggish-recoveryalong-racial-lines-in-the-third-quarter-of-2016/ [http://perma.cc/4LQX-9HFC] (putting the number at
8.4%).
242. Jones, supra note 241. See also Reuben Unrau, Illinois’ Black Unemployment Rate Highest
TONIGHT
(Dec.
21,
2016,
3:40
pm),
in
the
Nation,
CHI.
http://chicagotonight.wttw.com/2016/12/21/illinois-black-unemployment-rate-highest-nation
[http://perma.cc/E5HN-TWHS] (news commentary on the EPI report).
243. Founded in 1986, the EPI researches the impact of economic trends and policies on U.S.
workers. See About, ECON. POLICY INST., http://www.epi.org/about/ [http://perma.cc/P2EK-6T4L]
(last visited Sept. 27, 2017).
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publication of the EPI report—as the State with the highest rate of
unemployment among Blacks in the United States. 244 The number
translates into “a rate nearly three times higher than [W]hites.” 245 As of
the publication of the EPI report in 2016, the white unemployment rate
was at 4.5%, a figure lower than the then-U.S. average unemployment rate
of 4.8%. 246
To be sure, not all the unemployed Blacks in Illinois are retired
persons. However, at the very least, they are not insulated from the
exceedingly high unemployment rate among individuals 55 and above in
the United States that we referenced earlier.247 We commented earlier on
an evolving phased retirement that we advised policymakers to tap. 248 The
high unemployment rate among Blacks in Illinois makes any talk of
gradual retirement for black workers in Illinois far-fetched and unrealistic.
(ii) Promoting Adequate Income Opportunities for Workers to
Meet Ongoing Basic Needs and Save for Retirement
One way to promote income opportunities for workers in Illinois, as
in other U.S. states, to meet their ongoing basic needs while saving for
retirement will be for the government to unveil “[p]olicies which support
living wages, job training[,] and career ladders” for workers. 249 Here, as
in the return-to-work option for retired workers, Illinois fares badly and
for the same reason, namely, the high rate of unemployment among
Blacks, who form the bulk of low-income workers in the state. Based on
available statistics recited earlier,250 “black people have a harder time
finding jobs in Illinois than in any other state in the country.” 251
The situation is blamed on low-growth, especially for industrial
occupations, specifically the decline in manufacturing jobs and weak
recovery in manufacturing jobs that make it difficult for workers to find
rewarding jobs in the local economy. 252 In 2016, Illinois lost 11,000
manufacturing jobs, assessed as “the worst such loss in the region” at a
time when the state’s recovery of manufacturing jobs in the aftermath of
the Great Recession, “ha[d] also been the weakest in the region.” 253 Be it
244.
245.
246.
247.
248.
249.
250.
251.
252.
253.
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as it may, the economic condition of Blacks in Illinois curtails income
opportunities for low-income workers in the state, disproportionately
black, to meet ongoing basic needs and save for retirement to build the
assets they need for retirement security.
(iii) Helping Individuals Manage Their In-Retirement Risks
To help workers in Illinois generate the savings they need for a
dignified retirement, policymakers in the state will need to help workers
manage their in-retirement risks. These risks include: investment failure,
such as the losses in the stock market many seniors endured in 2008; 254
inflation, capable of leading to increases in the cost of living, especially
in healthcare services; 255 and fraud against seniors, including identity
theft, investment fraud, and other scams, which lead to losses of hardearned retirement savings. 256 To guard against risks that can militate
against the buildup of personal assets, retirement experts advise that plan
sponsors and financial institutions should allocate assets appropriately
within the spectrum of each worker’s tolerable capacity for risks, through
various targeted means, including: use of products that minimize exposure
to in-retirement risks, diversification of assets, and financial literacy and
education. 257
Low-income workers in Illinois can benefit from these measures. But
we cannot say the same thing regarding the law. The Consumer Financial
Protection Act, 258 under the instigation of then-President Barack Obama,
was enacted by the U.S. Congress in 2010 designed to protect both seniors
and the public more broadly from financial abuses. 259 Then-President
254. See MCKINSEY & CO., supra note 185, at 18.
255. See id.
256. See Steve Hahn, AARP and Fraud Watch Partners Keeping You Informed of the Latest
Scams, AM. ASS’N RETIRED PERSONS (Aug. 7, 2015), http://states.aarp.org/aarp-and-fraud-watchpartners-keeping-you-informed-of-the-latest-scams/ [http://perma.cc/C7QW-XXBM] (“[In 2014]
[i]dentity theft, investment fraud and other scams cost Americans $18 billion.”); Tom Lauricella, If
You’re Over 50, You’re a Scam Target, WALL ST. J. (Oct. 4, 2014, 8:09 PM),
http://www.wsj.com/articles/if-youre-over-50-youre-a-scam-target-1412467756
[http://perma.cc/4NE8-2VTH] (“[T]he 50-plus demographic has long been vulnerable to scams.
Today, they make even more attractive targets because of their often sizable retirement savings.”).
257. See MCKINSEY & CO., supra note 185, at 19, 24, 25.
258. Pub. L. No. 111-203, 124 Stat. 1376 (2010) (Dodd-Frank). The formal name of the law is
the Dodd-Frank Wall Street Reform and Consumer Protection Act. The law is named after its chief
sponsors, both of them members of the Democratic Party: Chris Dodd (D-CT) who served in the U.S.
Senate from 1981 to 2011, and Barnet “Barney” Frank, who represented the 4th District of
Massachusetts in the House of Representatives from 1981 to 2013.
259. See Dodd-Frank Act, 124 Stat. 1376 (2010). The law comprises 16 titles. One of the titles,
Title XIV, is the “Mortgage Reform and Anti-Predatory Lending Act.” See also Annalyn Censky,
Obama on New Law: “No More Taxpayer Bailouts,” CABLE NEWS NETWORK (July 21, 2010),
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Obama signed the bill into law on July 21, 2010. 260 The law created an
agency, the Consumer Financial Protection Bureau, under the leadership
of a director, charged with responsibility for regulating financial products
and services. 261 The legislation empowered the director to establish four
offices, two of which are relevant to this discussion: an Office of Financial
Education, charged with educating consumers on financial decisions and
an Office of Financial Protection for Older Americans, charged with
promoting the financial literacy of individuals over 62 years of age. 262
However, since taking office in January 2017, the pro-business U.S.
national government under President Donald J. Trump has worked to
weaken these financial reform protections, 263 with potentially negative
ramifications for retirement security. President Trump called the DoddFrank Act “a disaster,” 264 and posited that his administration “expect[s] to
be cutting a lot out of the [law].” 265 As a first step in this de-regulation
agenda, the new U.S. administration has eliminated the fiduciary rule
under the Dodd-Frank Act that required advisers on retirement accounts
to keep in mind the best interests of their clients when providing financial
advice. 266

http://money.cnn.com/2010/07/21/news/economy/obama_signs_wall_street_reform_bill/index.htm
[http://perma.cc/2SV5-GSWE] (discussing the enactment of the Wall Street reform bill).
260. Brady Dennis, Obama Signs Financial Overhaul into Law, WASH. POST (July 22, 2010),
http://www.washingtonpost.com/wp-dyn/content/article/2010/07/21/AR2010072100512.html
[http://perma.cc/G2HZ-AKHX] (including the statement of then-President Obama that he acted to
protect ordinary consumers and to “rein in the abuse and excess” on Wall Street that pushed the U.S.
economy to the brink of collapse); Ross Colvin, Obama Signs Sweeping Wall Street Overhaul into
Law, REUTERS (July 21, 2010, 9:22 pm EDT), http://www.reuters.com/article/us-financialregulation-obama-idUSTRE66K1QR20100722 [http://perma.cc/RTM5-DZET] (“[Then-President
Obama stated [t]here will no more taxpayer-funded bailouts [of mistakes made by Wall Street].
Period.”).
261. The director is appointed by the President, confirmed by the Senate, and serves a five-year
term. Dodd-Frank, 124 Stat. 1367, 1383 (2010).
262. Dodd-Frank, 124 Stat. 1383, 1970, 1972-73 (2010).
263. See Gillian B. White, Trump Begins to Chip Away at Banking Regulations, ATLANTIC (Feb.
3,
2017),
https://www.theatlantic.com/business/archive/2017/02/trump-dodd-frank/515646/
[http://perma.cc/QJP2-TGYC]; Matthew Rozsa, Trump’s Financial Reforms: Weaken Dodd-Frank
Act, Remove Rule to Hold Retirement Advisors Accountable, SALON (Feb. 3, 2017, 10:52 AM CST),
http://www.salon.com/2017/02/03/trumps-financial-reforms-weaken-dodd-frank-act-remove-ruleto-hold-retirement-advisors-accountable/ [http://perma.cc/6SW6-R8G2].
264. Rozsa, supra note 263. According to the President, “regulation has actually been horrible
for big business, but it’s been worse for small business.” Id.
265. White, supra note 263.
266. Rozsa, supra note 263. Discontinuation of the rule is billed to take effect beginning January
1, 2018 following a two-month delay ordered by the administration set to continue through the end
of 2017. See Lisa Beilfuss, As Fiduciary Rule is Phased In, What Now?, WALL ST. J. B4 (June 1011, 2017).
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(iv) Financial Education and Literacy
Financial education and literacy denotes the ability to make optimal
decisions in the management of economic resources necessary for
financial wellbeing. This technique is necessary to impress upon workers
“the need to save and plan for retirement,” 267 using every necessary
avenue as access points, such as the workplace, “schools, community
centers, non-profits, churches, and senior centers.” 268 Although placed
under personal assets, the significance of this option goes beyond this
singular leg in the proverbial tripod of retirement security; it also extends
to Social Security and employer-sponsored pensions—just as it is
important for other avenues in the retirement security regime, including
stock ownership 269 and homeownership. 270 Lack of financial literacy
places millions of Americans at risk of accumulating unmanageable debts,
failing to plan for rainy days, and making unwise financial judgments
likely to militate against their financial well-being. Absence or paucity of
such literacy arguably contributed to the housing crisis of 2009, as many
homeowners, particularly first-time buyers, did not adequately understand
their options for financing before entering into the predatory loan
agreements that led to financial ruin, ultimately impeding their retirement
security. 271
It is for this and related reasons that some laws enacted in response
to the Great Recession of 2007 to 2009 include financial literacy laws. As
indicated before, the Consumer Financial Protection Act of 2010 created
an Office of Financial Education to educate consumers on financial
decisions, as well as an Office of Financial Protection for Older
Americans to promote financial literacy for persons over 62 years of
age. 272 Similarly, the Illinois Secure Choice law includes provisions for
financial literacy and education. 273 Finally, Illinois is on the list of states
in the United States that mandate the teaching of financial literacy in high
schools. 274 Public Act 99-0284, signed into law by Governor Bruce
267. MCKINSEY & CO., supra note 185, at 23.
268. MESCHEDE ET AL., supra note 33, at 12.
269. See infra note 279 and corresponding text.
270. In homeownership, this literacy occurs in the context of counseling antecedent to home
purchase. See infra Part IV.B.3. (dealing with reducing disparity in homeownership).
271. See Aka & Oku, Why African Americans Need to Invest More in Stocks, supra note 31, at
183. See also MESCHEDE ET AL., supra note 33, at 12 (commenting on the need for first-time
homeowners to understand their financing options).
272. See supra note 262.
273. See supra note 53 and corresponding text.
274. See Heather Morton, Financial Literacy 2015 Legislation, NAT’L CONFERENCE OF STATE
LEGISLATURES
(Jan.
15,
2016),
http://www.ncsl.org/research/financial-services-and-
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Rauner on August 5, 2015, amended the state’s school code and added
consumer debt, higher education student loans, and identity-theft security
to the list of subjects that are required to be included in the financial
literacy component of consumer education. 275 Though there is no
indication that financial literacy modifies an individual’s spending,
saving, or investment behavior, it is essential for making optimal financial
decisions. 276
(v) Low-Income Workers and Personal Assets in Illinois
Low-income workers in Illinois, many of whom are minority people,
have a small chance of building the personal assets that can go into
retirement savings. Leaving financial literacy and education aside for the
moment, the persistently high rate of black unemployment in Illinois
renders both the continued employment during retirement and the
promotion of adequate income opportunities for workers to meet ongoing
basic needs while saving for retirement nominal options. With respect to
the management of in-retirement risks, it is hard to predict what will be
left of the protections of the Dodd-Frank Act if the Trump administration
pushes ahead with its de-regulation initiatives aimed at undermining those
protections. 277 The situation then boils down to the fact that for many
workers, including low-income earners from Illinois, the source of
retirement savings in personal assets comprises little more than the equity
in their homes. 278
This is where stocks and bonds, 279 a valuable mechanism for
generating wealth in the United States, can come into the equation to help
build assets quickly that will go into retirement. 280 There is need to speed
the growth of black participants, many of whom are low-income earners,
in the stock market in order to promote retirement security for these
commerce/financial-literacy-2015-legislation.aspx [http://perma.cc/9RL9-MP6Z].
275. Id. (including information on Table).
276. Austin & Arnott-Hill, supra note 31, passim.
277. See supra note 263.
278. Cowan, supra note 4, at 3.
279. Stocks are shares of individual companies. A company sells a piece of itself in exchange
for cash when it issues stocks. Bonds, on the other hand, represent debt. When an entity, such as the
government or corporation, issues bonds, it is issuing a debt with the agreement to pay interest for the
use of the money. Through bonds, an entity needing cash borrows money in the public market on
which it pays interest on that loan to investors who bought the bonds. Thomas Kenny, Differences
Between Stocks and Bonds, THE BALANCE (updated Apr. 17, 2017), https://www.thebalance.com/thedifference-between-stocks-and-bonds-417069 [http://perma.cc/YQ7Z-5XCF].
280. See generally Aka & Oku, Why African Americans Need to Invest More in Stocks, supra
note 31.
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workers. 281 Put differently, the wealth gap between Blacks and Whites
would narrow substantially if Blacks, many of whom are low-income
earners, made investments in the stock market at the same rate as
Whites. 282 After all, as we advised in a prequel article, “[t]aken too far,
risk adverse investment behavior is likely to result in meager financial
gains and is a poor long-term strategy for retirement savings.” 283 The
downside, though, is that many low-income workers, many of whom are
minority people, believe subjectively that they do not have the extra
money to facilitate participation in the stock market. 284
Complicating all this, while pointing to the difficulty that, vis-à-vis
other groups, Blacks face in accumulating the personal assets that go into
retirement preparation, is the liquid asset poverty of Chicago. 285 Located
in Cook County, Chicago is home to 1.26 million of the 1.89 million
Blacks in Illinois.286 Nearly seven out of every ten families in the city
(69%) are “liquid asset poor,” meaning that these households “do not have
enough savings to live above the poverty level for just three months if they
lose a job, face a medical crisis[,] or suffer another income disruption.”287
The figure of 69% breaks down into 20% of families who live in poverty
and 49% considered financially vulnerable. 288 As the study explains,
“[t]hese households live in a state of persistent financial insecurity—one
emergency away from falling into debt or even losing a home.” 289 The
numbers are higher for non-Whites: 71% of Hispanic households, 71% of
African American households, and 36% of Asian households, compared
to only 28% of white households. 290 Although the city has a 45%
homeownership rate, one in three families is “asset poor.” 291 Further still,
16% of Chicago families—twice the national rate—do not have a savings

281. See id.
282. Id.
283. Aka et al., Why Low-Income Workers Need to Save for Retirement and How They Can Do
It, supra note 31, at 221; cf. PEW CHARITABLE TRUSTS, How States are Working, supra note 18, at 2
(“Low-risk investments make losses less likely but also increase the chances that accounts won’t grow
enough to meet retirees’ needs.”).
284. See Aka & Oku, Why African Americans Need to Invest More in Stocks, supra note 31, at
186-89.
285. Lucy Mullany, Financial Insecurity in Chicago: A Data Profile, ILL. ASSET BLDG. (June
29, 2015), http://illinoisassetbuilding.org/family-assets-count-chicago-0/ [http://perma.cc/U4M5AL3C].
286. Lucci, supra note 135.
287. Mullany, supra note 285.
288. Id.
289. Id.
290. Id.
291. Id.

http://ideaexchange.uakron.edu/akronlawreview/vol51/iss2/4

48

Aka et al.: Promoting Retirement Security in Illinois

2017]

PROMOTING RETIREMENT SECURITY IN ILLINOIS

415

or checking account.292 And among those who own a bank account, in
2014, one in four families still relied on alternative financial services, such
as check cashing or payday loans, meaning they are paying far too much
for accessing their hard-earned money. 293 In all of Illinois, about 1.8
million families, 38% of all households in the State, are liquid asset
poor. 294
Being black and low-income status in Illinois are two distinct
variables. However, by the same token, the two are coterminous. In
Illinois, Blacks are low-income earners in the private- and public-sector
alike at rates over and above their share of the Illinois population,
estimated to be little over 15%. 295 This is especially the case with Cook
County, which includes the City of Chicago. In the area of personal assets
to complement retirement savings from Social Security and workplace
pensions, a step in the right direction at the national level will be to build
on the consumer protection gains of the Obama years, including those
provisions of the Consumer Protection Act of 2010 that enhanced
financial literacy and education for low-income citizens and the
investment advisor protections of the Dodd-Frank Act, rather than
undermine or eliminate those protections, as the U.S. government under
President Trump is threatening to do.
B.

Macro Factors

In an environment of shifting responsibility for retirement security
from employers to employees, 296 coupled with increased life
expectancy, 297 the (now wobbling) three legs of the retirement security
stool are no longer sufficient to guarantee dignified retirement for lowincome workers, 298 including Illinoisans. Instead, auxiliary measures are
292. Id.
293. Id.
294. Id.
295. Demographic Statistics: Illinois, INFOPLEASE, https://www.infoplease.com/us/
comprehensive-census-data-state/demographic-statistics-83 [http://perma.cc/VR3T-KW5J] (last
visited Sept. 27, 2017).
296. Aka et al., Why Low-Income Workers Need to Save for Retirement and How They Can Do
It, supra note 31, at 211, 228.
297. MESCHEDE ET AL., supra note 33, at 8 (estimating that seniors who made it to 65 can expect
to live up to 83, i.e., 18 more years on average); How Will Boomers Affect Social Security, NAT’L
ACAD. SOC. INS., http://www.nasi.org/learn/socialsecurity/boomers [http://perma.cc/S5KH-A8N9]
(last visited Oct. 28, 2015) (putting the numbers as 20.4 more years for women and 17.9 more years
for men in 2012); A Profile of Older Americans, supra note 18 (putting the number in 2011 as 19.2
more years, 20.4 more years for females, and 17.8 more years for males).
298. See, e.g., Melissa Phipps, Three-Legged Stool of Retirement, THE BALANCE,
https://www.thebalance.com/three-legged-stool-of-retirement-2894310
[http://perma.cc/G3BB-
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necessary to beef up the tripod stool. For us, the best way to achieve that
reinforcement is to reduce, via properly-tailored government policies,
disparities in education, healthcare, and homeownership that in this
Article we group under macro factors. We make two important
observations regarding the macro factors that we analyze here. First, the
reference to disparities does not discount or even minimize progress made
over the years in Illinois and other portions of the United States in tackling
inequality among socioeconomic groups. 299 Instead, it acknowledges
advances over the years, while also stressing the need for more progress
designed to minimize lingering gaps. Second, although the disparities
spotlighted in this section are analyzed separately, they are nonetheless
seamless and interlinked. For example, education and homeownership are
interrelated in that, in Illinois, as in many other States where funding for
public school education is based largely on property taxes, the quality of
education a worker’s family receives is dependent on where they live.300
Additionally, this section emphasizes that in the United States federal
system, the issues of education, healthcare, and homeownership are

NFDR] (updated June 21, 2016) (“For many . . . [workers], the three-legged stool no longer exists, or
it at least looks a bit different.”); Murray, supra note 28. The stool remains, but their legs “have
changed,” e.g., “[i]n place of costly pension plans, most employers have moved towards 401(k) plans
which require workers to defer a portion of their own paycheck into the 401(k) retirement account.”
Id.; Is Social Security All That’s Left of Retirement’s “3-Legged Stool”?, supra note 170 (wondering
whether Social Security is all that’s left of the 3-legged stool of retirement security); Mary Beth
Franklin, Time to Replace the Three-Legged-Stool Myth, INVESTMENT NEWS (May 26, 2013, 4:00
PM), http://www.investmentnews.com/article/20130526/REG/130529945/time-to-replace-the-threelegged-stool-myth [http://perma.cc/5VLV-JPL7] (“A[n] . . . apt analogy for today’s version of
retirement income security may be a multilayered pyramid . . . consist[ing] of five components: Social
Security, homeownership, employer-sponsored plans, individual retirement accounts and other assets
. . . and part-time employment, too.”); Tom Sightings, The New 3 Legged Retirement Stool, U.S.
NEWS & WORLD REPORT (Mar. 13, 2012, 10:11 AM), http://money.usnews.com/money/blogs/onretirement/2012/03/13/the-new-3-legged-retirement-stool [http://perma.cc/S237-7542] (proposing
three “sturdy legs” additional to the traditional three, namely: plan to work in early retirement, live
below your means, and pursue more aggressive investment like stocks and bonds).
299. For example, going back a long time, U.S. politicians and government officials at the
national, state, and municipal levels have reserved a certain solicitude for the middle class, “the
particular vision of the American dream that has shaped elections for decades.” Charles Homans, Is
the U.S. Ready for Post-Middle-Class Politics? N.Y. TIMES MAGAZINE (Apr. 27, 2016),
https://www.nytimes.com/2016/05/01/magazine/is-the-us-ready-for-post middle-class-politics.html
[http://perma.cc/RGA8-BAAC]. While, technically speaking, low-income workers are not members
of the middle class, many aspire to that socioeconomic status. See Anat Shenker-Osorio, Why
Americans All Believe They are “Middle Class,” ATLANTIC (Aug. 1, 2013),
https://www.theatlantic.com/politics/archive/2013/08/why-americans-all-believe-they-are-middleclass/278240/ [http://perma.cc/AA86-H8HB].
300. See infra notes 324-27; see also Natasha M. Trifun, Residential Segregation After the Fair
Housing Act, 36 HUM. RTS. 14, 14 (2009) (“Residential segregation . . . deprives [many Blacks of]
equal access to quality education, employment, homeownership, and wealth accumulation.”).
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regulated at both the national and state levels, with the national
government often playing the leading role. National legislation and policy
can, moreover, vastly impact the effectiveness of state reforms in these
areas. Furthermore, changes to education, healthcare, and homeownership
policies that are forged at the national level are subject to change by later
administrations and later congresses. We illustrate this truism by pointing
up policy differences in education, healthcare, and homeownership
between the Obama and Trump administrations.
1. Reducing Disparity in Education
One rule-of-thumb index used to measure disparity in educational
achievement among U.S. ethnic groups is the rate of graduation from
public high school. Although it has been steadily narrowing over the
years, 301 the gap is still large against minority groups, especially Blacks
and Hispanics who also form the bulk of low-income workers in the
United States and in Illinois. Nationally, in 2009-2010, out of an average
high school graduation rate for all groups of 78.2%, Whites scored a rate
of 83%, Hispanics scored a rate of 71.4%, and Blacks scored a rate of
66.1%. 302 In 2011-2012, out of an average high school graduation rate for
all groups of 81%, Asians scored 93%, Whites scored a rate of 85%,
Hispanics scored a rate of 76%, and Blacks scored a rate of 68%.303 In
2013-2014, out of an average high school graduation rate for all groups of
82%, Asians scored a rate of 89%, Whites a rate of 87%, Hispanics a rate
of 76%, and Blacks a rate of 73%. 304 Finally in 2014-2015, out of an
average high school graduation rate for all groups of 83%, Asians scored
a rate of 90%, Whites a rate of 88%, Hispanics a rate of 78%, and Blacks
a rate of 75%. 305 In sum, comparing Blacks and Hispanics to Whites, a
double digit gap persisted in seven of eight instances of high school
301. The Racial Gap in High School Graduation Rates in the 50 States, J. BLACKS IN HIGHER
EDUC. (Jan. 4, 2016), https://www.jbhe.com/2016/01/the-racial-gap-in-high-school-graduation-ratesin-the-50-states/ [http://perma.cc/3HGF-9QTC] (focusing on the gap between Blacks and Whites).
302. Public High School Graduation Rates 2009-10, NCES: NAT’L CTR. FOR EDUC.
STATISTICS,
https://nces.ed.gov/programs/coe/pdf/Indicator_COI/COE_COI_2013_05.pdf
[http://perma.cc/DP2M-J36F].
303. Public High School Graduation Rates 2011-12, NCES: NAT’L CTR. FOR EDUC.
STATISTICS,
https://nces.ed.gov/programs/coe/pdf/Indicator_COI/COE_COI_2013_05.pdf
[http://perma.cc/B9TR-KM3Z].
304. Public High School Graduation Rates 2013-14, NCES: NAT’L CTR. FOR EDUC.
STATISTICS,
https://nces.ed.gov/programs/coe/pdf/Indicator_COI/coe_COI_2016_05.pdf
[http://perma.cc/J5AU-QA45].
305. Public High School Graduation Rates [for 2014-15], NCES: NAT’L CTR. FOR EDUC.
STATISTICS, https://nces.ed.gov/programs/coe/indicator_coi.asp [http://perma.cc/D4PJ-8H24] (last
updated Apr. 2017).
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graduation rates over the four-year period. Between Blacks and Whites
the gaps in high school graduation were: 17 percentage points in 20092010, 25 percentage points in 2011-2012, 14 percentage points in 20132014, and 13 percentage points in 2014-2015. Between Hispanics and
Whites the gaps in high school graduation rates were: 9 percentage points
in 2009-2010, 17 percentage points in 2011-2012, 11 percentage points in
2013-2014, and 10 percentage points in 2014-2015. Focusing on just
Illinois, for 2014-2015, the only year for which information was available,
the graduation rates for Whites were at a rate of 90%, Hispanics held a
rate of 81%, and Blacks scored a rate of 76%, translating into a 15
percentage point gap between Blacks and Whites 306 and a 10 percentage
point gap between Hispanics and Whites. 307
Under the scheme of the U.S. federal system, public education is a
“local” issue within the domain of the police power doctrine which
permits states “to regulate the health, morals, public safety, and welfare
of” their residents. 308 This doctrine gives states primary responsibility for
maintaining and operating public schools within their boundaries,
including “the establishment, selection, and regulation of curriculum,
teaching methods, and instructional materials in” those schools. 309
Consistent with this constitutional provision, Illinois has its own
education laws separate and distinct from federal law. 310
Yet, back in time, the national government plays an important role in
public education that, for good or bad, affects what states do, including
Illinois. For one thing, the public expects the national government to “lead
the way” on issues like education that, 311 in the scheme of the U.S.

306. Id. (scroll down to Figure 3).
307. Id. (scroll down to Figure 4).
308. The Supreme Court held in the past that where a State enacts laws to protect and maintain
the health, safety, and welfare of its citizens, such laws “fall within the most traditional concept of
BRITANNICA,
the
state’s
police
power.”
Police
Power,
ENCYCLOPEDIA
https://www.britannica.com/topic/police-power [http://perma.cc/TK3H-EH4Y] (last visited Sept. 27,
2017). The doctrine is a reading from the Tenth Amendment to the United States Constitution which
stipulates that: “The powers not delegated to the United States by the Constitution, nor prohibited by
it to the States, are reserved to the States respectively, or to the people.” U.S. CONST. amend. IX.
309. The Roles of Federal and State Governments in Education, FINDLAW,
http://education.findlaw.com/curriculum-standards-school-funding/the-roles-of-federal-and-stategovernments-in-education.html [http://perma.cc/T75W-ZWPP] (last updated 2017).
310. See Illinois Education Laws, FINDLAW, http://statelaws.findlaw.com/illinois-law/illinoiseducation-laws.html [http://perma.cc/KLE6-JSUE] (last updated 2017). Illinois education laws cover
topics, such as regulation mandating children to stay in school until 16, except for arrangements like
home school; privacy of school records; school prayers; and corporal punishment, which is forbidden
in Illinois. Id.
311. Id.
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Constitution and system, transcend state boundaries. 312 Consistent with
that line of thinking, or in spite of it, since the Great Society programs of
1964-1968, 313 the most thorough-going reform of the U.S. welfare system
since the New Deal programs (1933-1935), 314 the “feds” have played a
critical supporting role in public education that notably includes guarantee
of equal access to education. 315 A key plank in that involvement is the
Elementary and Secondary Education Act of 1965. 316 Major amendments
312. Under the concurrent or shared power category, the national government has responsibility
for education transcending the boundary of any single state. See LARRY BERMAN & BRUCE ALLEN
MURPHY, APPROACHING DEMOCRACY 86, Fig. 3.1 (Pearson, 4th ed. 2013). President Woodrow
Wilson (1913-1920) once observed that the proper balance between national and state powers is a
continual issue in American politics that is not settled “by the opinion of any one generation” (quoted
in David J. Bodenhamer, Federalism and Democracy, DEMOCRACY PAPERS,
https://www.ait.org.tw/infousa/zhtw/DOCS/Demopaper/dmpaper4.html
[http://perma.cc/MBV2QPE9] (last visited Sept. 27, 2017)). Plus, under the U.S. Constitution, the national government can
use its spending powers to compel state compliance with national rules. See South Dakota v. Dole,
483 U.S. 203 (1987) (ruling that under the spending clause of the U.S. Constitution, the national
government can withhold highway funds from states which failed to comply with the 21-year-old
minimum drinking age).
313. These were a set of domestic initiatives launched by Lyndon B. Johnson, President from
1963 until 1969, designed to combat poverty, racial injustice, disease (healthcare), and environmental
degradation, among others. See The Great Society, BOUNDLESS (Jan. 24, 2017),
https://www.boundless.com/u-s-history/textbooks/boundless-u-s-history-textbook/the-sixties-19601969-29/the-johnson-administration-223/the-great-society-1246-2515/
[http://perma.cc/YP6DCTEC]. For extended analysis, see, e.g., JOHN A. ANDREW, LYNDON JOHNSON AND THE GREAT
SOCIETY (I.R. Dee, 1998); MARSHALL KAPLAN & PEGGY L. CUCITI, THE GREAT SOCIETY AND ITS
LEGACY: TWENTY YEARS OF U.S. SOCIAL POLICY (Duke University Press 1986). At times, the effects
of social program can take a while to be felt, plus human progress can be curvilinear, rather than a
straight line. For example, in 1968, a few years after its inauguration, the National Advisory
Commission on Civil Disorders declared darkly that America “is moving towards two societies: one
white, one black—separate and unequal.” REPORT OF THE NATIONAL ADVISORY COMMISSION ON
CIVIL DISORDERS 1-29 (Bantam Books 1968). The report observed that “for many minorities,” “the
schools have failed to provide the educational experience which could overcome the effects of
discrimination and deprivation.” This is particularly the case with “children of the ghetto,” who
inhabit “an area within a city characterized by poverty and acute social disorganization . . . under
conditions of involuntary segregation.” The Commission was chaired by Otto Kerner Jr., then
Governor of Illinois until 1974. It was instituted to find some answer to a cache of race riots in major
cities in the United States, including Los Angeles in 1965, Chicago in 1966, and Newark in 1967.
314. The New Deal programs are a set of 24 or so measures between 1933 to 1938, handiwork
of Franklin D. Roosevelt, U.S. president from 1933 to 1945, designed to lift the United States from
the economic and financial upheaval of the Great Depression (1929-1939). The measures included:
the Federal Emergency Relief Administration (1933), the Public Works Administration (1933), the
Civil Works Administration (1933), the Federal Securities Act (1933), the National Industrial
Recovery Act (1933), Federal Housing Administration (1934), the Securities and Exchange
Commission (1934), the Banking Act (1935), the Home Owners Loan Corporation (1935), the Social
Security Administration (1935), the Rural Electrification Administration (1935), and the Fair Labor
Standards Act (1938). The New Deal Programs, QUIZLET, https://quizlet.com/5868782/the-new-dealprograms-flash-cards/ [http://perma.cc/GC7H-YA48] (last updated 2011).
315. Roles of Federal and State Governments in Education, supra note 309.
316. Pub. L. No. 89-10, 79 Stat. 27 (1965), https://www.gpo.gov/fdsys/pkg/STATUTE-
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to the law over the years include the Bilingual Education Act of 1968, the
Equal Educational Opportunities Act of 1974, 317 Improving America’s
Schools Act of 1994, 318 No Child Left Behind Act (NCLB) of 2001, 319
and Every Student Succeeds Act (ESSA) of 2015. 320 From the standpoint
of retirement security, education derives its significance from the fact that
probably the largest financial asset a worker has is his or her ability to
produce an income. Despite progress over the years, inequality persists in
the United States. 321 Yet education ultimately remains a major route out
of poverty for racial and economic minorities in the United States. 322
Reducing achievement gap in education to promote retirement
security for low-income people in Illinois requires changes in both Illinois
and national programs. Based on current realities, what are the chances of
those changes? We begin with Illinois. Adequate funding is the mother
milk of public education. However, a 2015 study by the Education Trust,
79/pdf/STATUTE-79-Pg27.pdf [http://perma.cc/SSP6-UHAT].
317. 20 U.S.C. §§ 1701-1758 (1974).
318. Pub. L. No. 103-382, 108 Stat. 3518 (1994), https://www.gpo.gov/fdsys/pkg/STATUTE108/pdf/STATUTE-108-Pg3518.pdf [http://perma.cc/35TM-MB2B].
319. Pub. L. No. 107-110 (“An act to close the achievement gap with accountability, flexibility,
and choice, so that no child is left behind.”), https://www.gpo.gov/fdsys/pkg/PLAW107publ110/content-detail.html [http://perma.cc/NS8L-FPYC].
320. Pub. L. No. 114-95 (“An original bill to reauthorize the Elementary and Secondary
Education Act of 1965 to ensure that every child achieves”; repeals NCLB),
https://www.gpo.gov/fdsys/pkg/PLAW-114publ95/pdf/PLAW-114publ95.pdf
[http://perma.cc/R6MF-BFVK]. The ESSA included a provision that at first sight seemed unrelated,
viz.: the bestowal of a posthumous “sense of the Senate” pardon for Jack Johnson, first African
American heavyweight boxer to win the world title. Dusty Rhodes, Illinois Issues: What Comes After
No Child Left Behind?, NPR ILL. (Feb. 25, 2016), http://nrpillinois.org/post/illinois-issues-whatcomes-after-no-chid-left-behind#stream/0 [http://perma.cc/UQR6-VHYQ]. The offense receiving
this pardon was Johnson’s conviction in 1913 for transporting a white woman across state lines for
“prostitution or debauchery, or for any other immoral purpose,” a conviction induced by racism. The
brain behind this insertion was Senator John McCain, Republican from Arizona and an avid boxing
fan. Id.
321. See PETER TEMIN, THE VANISHING MIDDLE CLASS: PREJUDICE AND POWER IN A DUAL
ECONOMY (MIT Press 2017) (maintaining that, following decades of growing inequality, the United
States is now left with little more than a two-class system—a small, predominantly white upper class
that wields a disproportionate share of money, and political influence, vis-à-vis a much larger,
minority-heavy, some of it white, lower-class that is all too frequently subject to the first group’s
whims and caprices). Temin pinpoints two types of workers in the dual economy he analyzed: one
skilled, comprising about one-fifth of the U.S. economy, made up of tech-savvy workers and
managers with college degrees and high salaries concentrated in fields, such as finance, technology,
and electronics, which he denominated “FTE sector”; and a second group, comprising about fourfifth of the United States, which he denominated “low-wage sector.” For Temin, race plays a role in
how both groups fare in the U.S. economy. He elaborated that along with some Asians, Caucasians
dominate the FTE sector and a portion of the low-wage sector, while Blacks and Latinos dominate
the low-wage sector. Id.
322. Id. (providing that, to prevent upending, members of minority groups must conscientiously
plot a plan 16 years or longer, starting in early childhood, a successful path to and through college).

http://ideaexchange.uakron.edu/akronlawreview/vol51/iss2/4

54

Aka et al.: Promoting Retirement Security in Illinois

2017]

PROMOTING RETIREMENT SECURITY IN ILLINOIS

421

a non-governmental organization based in Washington, D.C., which
advocates high-quality education for all from kindergarten to post-high
school, 323 ranked Illinois as possessing the most unfair school funding in
the nation. 324 The disturbing findings of the study include that the state’s
school districts with the greatest number of students living in poverty
receive nearly 20% less state and local dollars than their more affluent
counterparts, and that school districts with the largest enrollments of
minority students receive 16% less than those districts serving the
fewest. 325 This is the result of an unfair tax structure that, more than any
other in the nation, places a greater burden on the poor and middle class
than it does on other economic classes. 326 The unfair tax structure is in
turn due to an overreliance on property tax as a funding tool for public
schools. Basing educational funding mainly on property taxes favors
school districts with the greatest property wealth, whose students typically
start out with more advantages, while handicapping their counterparts
with relatively small property tax bases.327 And while under the Illinois
constitution primary responsibility for funding public schools resides in
the state government, over the years, because of its budgetary crisis that
includes unpaid pension debts, the state government has been unable to
meet even 50% of the educational cost.328
Attempts by some law makers to correct the funding inequities and
channel more money to school districts in the greatest need have failed so
far. 329 To make matters worse, Chicago has mediocre school systems
marked by multiple problems, including overcrowding and a high number
of student dropouts and truants, that William Bennet, U.S. Secretary of
Education (1985-1988), classified among the worst in the nation. 330 While
323. What We Do, THE EDUC. TRUST (scroll down to “Advocacy and Legislative Affairs”
toward the right margin), https://edtrust.org/what-we-do/ [http://perma.cc/AZ6W-TDN6] (last
updated 2017) (“The Education Trust promotes and supports federal and state policies to ensure all
students have access to a high[-]quality education and opportunities to succeed in K-12 and higher
education.”).
324. Phil Kander, Illinois Schools Have Biggest Funding Gap in Nation, CHI. TRIBUNE (Mar.
26, 2015, 9:17 PM), http://www.chicagotribune.com/ct-sta-kadner-sudies-st-0327-20150326column.html [http://perma.cc/NKA9-TZDV].
325. See id.
326. See id. (citing a prior study by WalletHub, a financial services company).
327. Id. (“[U]sing the property tax to primarily finance public education allows a school district
with the greatest property wealth (whose students typically start out with more advantages), to spend
more on teacher salaries and extracurricular programs, while forcing districts with a comparatively
small property tax base to cut corners.”).
328. Id.
329. See id.
330. During a press conference following a meeting with Chicago United, a business coalition
that pushed for reform of the Chicago public schools, Bennett quipped, “[y]ou’ve got close to
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so much has changed for the good in student outcomes in the 29 years
since this assessment, the City of Chicago still faces challenges, including
superintendent turnovers and a nagging budget crisis that “still keep[s] it
down” and away from “greatness.” 331 There are commentators who see “a
robust school choice program” as a solution to Illinois’s education
problem. 332 It does not hurt to begin by fixing the state’s school funding
inequities.
Turning to the national level, the prospects are equally not good.
Donald Trump ran for president on an agenda built on privatization of
public education through means like school choice and vouchers. 333
Candidate Trump posited that “competition” is the reason he favors school
choice, being at a loss as to why anyone “suddenly” would criticize the
“excellence that comes from competition”:
Competition is why I’m very much in favor of school choice. Let
schools compete for kids. I guarantee that if you forced schools to get
better or close because parents didn’t want to enroll their kids there, they
would get better. Those schools that weren’t good enough to attract
students would close, and that’s a good thing . . . . [F]or two decades
I’ve been urging politicians to open the schoolhouse doors and let
parents decide which schools are best for their children. Professional
educators look to claim that doing so would be the end of good public
schools. Better charter or magnet schools would drain the top kids out
of that system, or hurt the morale of those left behind. Suddenly, the
excellence that comes from competition is being criticized. 334

Buoyed by his belief in school choice, Trump tapped Betsy DeVos as U.S.
Secretary of Education. 335 DeVos is a wealthy businesswoman noted for
educational meltdown here in Chicago. Is there a worse case? You tell me.” (quoted in Maureen
Kelleher, Chicago Schools: “Worst in the Nation?,” CHI. REPORTER (Nov. 13, 2015),
http://chicagoreporter.com/chicago-schools-worst-in-the-nation/ [http://perma.cc/B6VA-JJDB]).
331. Id.
332. See Lucci, supra note 135 (“The black community would . . . benefit from the option to
leave underperforming schools through a robust school choice program and education savings
accounts.”).
333. Valerie Strauss, What “School Choice” Means in the Era of Trump and DeVos, WASH.
POST (May 22, 2017), https://www.washingtonpost.com/news/answer-sheet/wp/2017/05/22/whatschool-choice-means-in-the-era-of-trump-and-devos/?utm_term=.963b1104da8a
[http://perma.cc/3VRD-6DAM].
334. DONALD J. TRUMP, CRIPPLED AMERICA: HOW TO MAKE AMERICA GREAT AGAIN 53-4
(Threshold Editions 2015) [hereinafter TRUMP, CRIPPLED AMERICA]. In 2000, long before his run for
president, Donald Trump asserted school choice will improve public schools. See DONALD J. TRUMP
WITH DAVE SHIFLETT, THE AMERICA WE DESERVE 83 (Renaissance Books 2000).
335. Helin Jung, 11 Things You Need to Know About Betsy DeVos, Secretary of Education,
COSMOPOLITAN (Feb. 7, 2017), http://www.cosmopolitan.com/politics/a8580091/betsy-devostrump-administration-education-secretary/ [http://perma.cc/H242-2S9Y]; Emily Deruy, What Makes
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disdaining the traditional public school system as a “dead end” and a
“monopoly” in favor of school choice expansion. 336
Then, in May of 2017, the Trump administration released a new
budget that slashed funding of public education by 13.5% or $10.6 billion
in actual dollar amount. 337 Although the budget is viewed more as a “wish
list” than a concrete list of congressional initiatives, nevertheless, the
document establishes budgetary priorities. Viewed from this lens, even if
the budget does not become a reality, President Trump assigns reduced
priority to public school education. The cuts practically eliminated afterschool programs, teacher training, class size reduction, school arts
programs, programs for physical and special education, foreign language
programs, education technology, mental health services, among others. 338
For elementary and secondary education, the budget seeks to expand
charter- and voucher-type programs for private schools around the

Betsy DeVos Such an Unusual Nominee for Education Secretary, THE ATLANTIC (Jan. 19, 2017),
https://www.theatlantic.com/education/archive/2017/01/what-makes-betsy-devos-such-an-unusualnominee-for-education-secretary/513581/ [http://perma.cc/9QTV-5UB4] (last visited Sept. 27,
2017). When he ran for president, Trump indicated he would eliminate the Department of Education
or at least reduce its budget. TRUMP, CRIPPLED AMERICA, supra note 334, at 50-1. He asserted,
A lot of people believe the Department of Education should just be eliminated. Get rid of
it. If we don’t eliminate it completely, we certainly need to cut its power and reach. Education has to be run locally. Common Core, No Child Left Behind, and Race to the Top
are all programs that take decisions away from parents and local school boards. These
programs allow the progressives in the Department of Education to indoctrinate, not educate, our kids. What they are doing does not fit the American model of governance. I am
totally against these programs and the Department of Education. It’s a disaster. We cannot
continue to fail our children—the very future of this nation.
Id. Elsewhere, in a Tea Party Convention in Myrtle Beach, South Carolina, in January of 2015, Trump
indicated: “You could cut that way, way, way down.” Donald Trump on Education, ONTHEISSUES
(June
16,
2015),
http://www.ontheissues.org/2016/Donald_Trump_Education.htm
[http://perma.cc/VV4Q-A9E9]. The reference was to the Department of Education and Trump’s
preference for local control in education.
336. Strauss, supra note 333; see also Randi Weingarten, AFT President: Betsy DeVos and
(May 3,
2017),
Donald
Trump Are
Dismantling
Public
Education,
TIME
http://time.com/4765410/donald-trump-betsy-devos-atf-public-education/ [http://perma.cc/R7A59HFE] (“[Betsy DeVos is] the most anti-public education person ever to lead the Department of
Education.”).
337. Maria Danilova (Associated Press), Donald Trump’s 2018 Budget Slashes Education
Funding by 13.5%, TIME (May 23, 2017), https://web.archive.org/web/20170524043648/
ttp://time.com/4791618/donald-trump-budget-education-funding/
[http://perma.cc/6TW6-3YVD]
(last visited Sept. 27, 2017); see also Stephenie Johnson et al., The Trump-DeVos Budget Would
Dismantle Public Education, Hurting Vulnerable Kinds, Working Families, and Teachers, CTR. FOR
AMERICAN PROGRESS (Mar. 17, 2017, 4:36 pm), https://www.americanprogress.org/
issues/education/news/2017/03/17/428598/trump-devos-budget-dismantle-public-education-hurtingvulnerable-kids-working-families-teachers/ [http://perma.cc/MD9H-RBVF].
338. Johnson et al., supra note 337.
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country. 339 It calls for an additional $1 billion in funds to encourage school
districts to advance choice options, $250 million in scholarships to lowincome families to attend private schools, and $167 million to start or
expand charter schools. 340 The budget seeks to save over $1 billion by
eliminating subsidized student loans and an additional $859 million by
ending student debt forgiveness for those who enter public service. 341 The
budget also proposes to nearly halve the federal work-study program to
$500 million. The program provides funding to colleges and universities
to create jobs for students, which help them pay tuition. One of the few
programs the budget maintains funding for is Pell grants, a need-based
subsidy mostly for students pursuing baccalaureate degrees, awarded
through participating educational institutions.342
Given these unfolding federal realities, it is not hard to see why
experts on public education, such as the American Federation of Teachers
(AFT) accuse the administration of “dismantling public education” 343 and
why they complain that the cuts impede the ability of states, including
Illinois, “to deliver critical services and resources to their K-12
students.” 344 On reducing education disparity in an attempt to promote
retirement security for low-income workers in Illinois, the progressive
way to go is to build on the achievements of the Obama years, rather than
roll back those achievements as Donald Trump is threatening to do in
league with the U.S. Congress, which is currently controlled by the
Republican Party. Two of these programs from the Obama era that need
to be built upon, rather than discarded, are Every Student Succeeds,
today’s incarnation of the Elementary and Secondary Education Act of
1965; 345 and a higher education program like America’s College
Promise. 346 Under the latter Obama initiative, eligible students receive the
339. Id.
340. Id.
341. Id. The program was launched in 2007 with the idea to motivate university graduates to
take government and teaching jobs in remote rural areas. Under the program, the remainder of a
student’s debt is forgiven after he or she makes 120 qualifying payments, or typically after 10 years.
Id.
342. Federal Pell Grant Program, U.S. DEP’T OF EDUC., http://www2.ed.gov/
programs/fpg/index.html [http://perma.cc/5JUA-S7RL] (last modified June 4, 2015).
343. Weingarten, supra note 336; Johnson et al., supra note 337.
344. Weingarten, supra note 336.
345. See supra notes 316-20 and corresponding text.
346. See Higher Education, WHITE HOUSE, http://www.whitehouse.gov/issues/education/
higher-education [http://perma.cc/UB4W-YQ46] (last visited Nov. 1, 2015). Then-President Obama
first unveiled this promise on January 9, 2015, at Pellissippi State Community College in Tennessee.
See President Obama Remarks on Education, C-SPAN, www.c-span.org/video/?323697-1/presidentobama-vice-president-biden-remarks-tennessee [http://perma.cc/SP8H-QN5D] (last visited Nov. 1,
2015).
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first two years of community college education free “whether they are
completing the first half of a bachelor’s degree or earning skills to go
directly into the workforce.” 347 The logic underpinning this plan, as the
Obama White House explained, is that “[n]early a century ago, a
movement that made high school widely available helped lead to a rapid
growth in the education and skills training of Americans, driving decades
of economic growth and prosperity.” 348 The implication is that this plan
will do for higher education what the prior movement did for high school
education. 349 Going further, President Trump should strengthen the Pell
grant program, 350 rather than do anything like reduce funding that will
effectively undermine it.
2. Reducing Disparity in Healthcare
Only healthy workers are in a position to generate the savings that
are necessary for a dignified retirement. However, discrimination exists
in access to healthcare, as well as in the medical treatment of minority
people in the United States, 351 with negative ramifications for retirement
security for low-income workers in Illinois. The Land of Lincoln ranks
toward the bottom on the list of healthiest states in the United States. 352
Focusing on the disparity between Blacks and Whites, Blacks have sicker

347. Higher Education, supra note 346.
348. Fact Sheet, White House Unveils America’s College Promise Proposal: Tuition-Free
Community College for Responsible Students, WHITE HOUSE (Jan. 9, 2015),
https://obamawhitehouse.archives.gov/the-press-office/2015/01/09/fact-sheet-white-house-unveilsamerica-s-college-promise-proposal-tuitio [http://perma.cc/HV8U-7LQ7].
349. Id. The plan was subject to Congressional approval and there is no indication that Congress,
under the control of the Republican Party gave that approval. The Republican Party gained control
of the U.S. Senate in 2010 and the U.S. House of Representatives in January of 2015.
350. See supra note 342 and corresponding text.
351. See, e.g., Disparities, ROBERT WOOD JOHNSON FOUND., http://www.rwjf.org/en/ourfocus-areas/topics/health-disparities.html [http://perma.cc/Z96D-Q83P] (last visited Nov. 11, 2015)
(“At no time in United States history has the health status of minority populations equaled or
approximated that of Whites.”).
352. The state ranked 30 out of the 50 in one recent survey. See John Sichel, The 10 Sickest (and
10 Healthiest) States in the U.S., DEL-IMMUNE V, http://blog.delimmune.com/2015/02/sickest-andhealthiest-states-in-the-us/ [http://perma.cc/WEZ5-33SQ] (last updated Jan. 4, 2017) (scroll down to
map of United States captioned “health of U.S. States”) (ranking based on evaluation of data from
various sources, including AmericasHealthRankings.org, Sickweather.com, and a 2014 Fox news
report that ranked sickest states based on the number of sick reports per thousand residents).
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lives than Whites 353 and a shorter life expectancy. 354 Even when adjusted
for health insurance status, Blacks still endure worse health and receive
lower-quality healthcare than Whites. 355 Specifically related to retirement
security, although longevity after retirement has increased in general for
Americans, that is not the case with Blacks. 356 Before the adoption in 2010
of the Affordable Care Act, commented upon later in this discussion,
many minority people, including Blacks, lacked basic access to
healthcare.
Like education, in the U.S. federal system healthcare is an area of
state responsibility under the police power doctrine which permits states
“to regulate the health, morals, public safety, and welfare of” their
residents. 357 As a corollary, Illinois has its own healthcare laws distinct
from national law. 358
Just as in education, under the concurrent or shared power category,
the national government has responsibility for public health transcending
the boundary of any single state. 359 Although national involvement in
healthcare goes back to the New Deal, the intervention reached new levels
since the Great Society programs in 1965. Four monuments that track that
national involvement are: Medicaid, Medicare, the Emergency Medical
Treatment and Labor Act (EMTALA), and the Affordable Care Act
(ACA).
Medicaid is a health insurance program for low-income and disabled
persons, 360 that is “jointly funded by states and the federal government,
353. See Vernellia R. Randall, Inequality in Health Care Is Killing African Americans, 36 HUM.
RTS. 20, 20 (2009) (“Black Americans are sicker than white Americans.”); ROBERT WOOD JOHNSON
FOUND., WHAT IS THE LINK BETWEEN HAVING HEALTH INSURANCE AND GETTING ADEQUATE
HEALTH CARE? (2011), www.rwjf.org/content/dam/farm/reports/issue_briefs/2011/rwjf71437
[http://perma.cc/N3RE-GGU6] (“[E]thnic minorities [in the United States] suffer worse health and
[healthcare] than Whites . . . [because] [t]hey receive needed care later, if at all, and skip recommended
preventive care.”).
354. Randall, supra note 353, at 20 (stating that Blacks die “at a significantly higher rate” than
Whites).
355. See Disparities, supra note 351.
356. See Steven Reinberg, U.S. Blacks Still Lag Whites in Life Expectancy, WEBMD (July 18,
2013),
http://www.webmd.com/heart-disease/news/20130718/us-blacks-still-lags-whites-in-lifeexpectancy-study [http://perma.cc/TU99-RXSN] (“Despite a significant increase in life expectancy
in recent decades, Black Americans still die almost four years earlier than white Americans do . . .
due to [a range of factors, including] heart diseases, cancer, and homicide.”).
357. See supra note 308.
358. Illinois Health Care Laws, FINDLAW, http://statelaws.findlaw.com/illinois-law/illinoishealth-care-laws.html [http://perma.cc/T3C5-TWJW] (last updated 2017). Categories of general
Illinois healthcare laws this source identified include: durable power of attorney laws, living will laws,
euthanasia laws, and medical record laws. Id.
359. See supra note 312.
360. See generally Medicaid and CHIP: Strengthening Coverage, Improving HEALTH, CENTERS
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and administered by states consistent with federal guidelines.” 361 Along
with the Children’s Health Insurance Program (CHIP), the program
provides a range of healthcare services “from pediatric and prenatal care
to the provision of long term services and supports” for tens of millions
of Americans, including “low-income children, parents and other adults,
individuals with disabilities, and seniors.” 362
Medicaid “covers funding for institutional care, such as nursing
homes,” for eligible beneficiaries. 363 However, for persons “who seek care
at home or in the community,” Medicaid funding “is fixed or limited, even
though the costs are two to three times less than for a nursing home.” 364
This leaves huge burdens on individual caregivers. 365 There are nearly 40
million of these Americans, representing over 16% of the population who
provide unpaid care to an adult, 366 many of whom are senior citizens. 367
Fifty-six percent of these caregivers work full time while putting in long
hours in the service of loved ones. 368 As Congress debates possible
changes to the program, 369 one solution that it should keep in mind is a
shift in Medicaid funding, which will save money while giving
individuals the care they need. 370
Medicare is a health insurance program for (1) persons 65 and above,
(2) persons under 65 with certain disabilities, and (3) persons of all ages
with end-stage renal disease, for example permanent kidney failure
FOR
MEDICARE
AND
MEDICAID
SERVICES
(Jan.
2017),
https://www.medicaid.gov/medicaid/program-information/downloads/accomplishments-report.pdf
[http://perma.cc/T5PN-ZN6Z].
361. Id.
362. Id.
363. Id.
364. Id.
365. Id.
366. Robert Love, The Real American Nobility, 58 AARP THE MAGAZINE/REAL POSSIBILITIES
2 (Oct./Nov. 2015); Michael Anft et al., A Day in the Life of the American Caregiver, 58 AARP THE
MAGAZINE/REAL POSSIBILITIES 48, 49 (Oct./Nov. 2015).
367. See Anft et al., supra note 366, at 48-55 (showing photographs of care-getters, many of
whom are senior citizens).
368. Love, supra note 151.
369. See Robin Rudowitz, Medicaid: What We Learned from the Recent Debate and What to
Watch for in September 2017, HENRY KAISER FAMILY FOUND. (Sept. 5, 2017),
https://www.kff.org/medicaid/issue-brief/medicaid-what-we-learned-from-the-recent-debate-andwhat-to-watch-for-in-september-2017/ [http://perma.cc/F2NP-263T].
370. Schneidewind, supra note 162. The reluctance of the national government to make this
shift lends credence to the perception that the U.S. society does not emphasize caregiving to elderly
persons. Robert Love, Rethinking Reagan, 58 AARP THE MAGAZINE/REAL POSSIBILITIES 70
(Oct./Nov. 2015) (interview with Bill O’Reilly relating to a new book on President Ronald Reagan).
O’Reilly dedicated his book to “all those who are caring for an elderly person,” including Nancy
Reagan who cared for her husband Ronald Reagan for 10 years post-presidency, before his death from
the complications of Alzheimer’s disease in June of 2004. See id.

Published by IdeaExchange@UAkron, 2017

61

Akron Law Review, Vol. 51 [2017], Iss. 2, Art. 4

428

AKRON LAW REVIEW

[51:367

requiring dialysis or a kidney transplant. 371 Medicare has three parts:
hospital insurance, excluding custodial or long-term care; medical
insurance; and prescription drug coverage. 372 The program is run by the
Centers for Medicare and Medicaid Services (CMS), an agency under the
U.S. Department of Health and Human Services, which also monitors the
Medicaid programs offered by each state.373 In 1972, the U.S. government
extended Medicare to cover disabled persons. 374
Like Social Security, Medicare is a social insurance program funded
through payroll taxes. Under the law, every worker from age 18 to 80 pays
Medicare taxes on all earnings from work, at a current tax rate of 2.9%
(the worker pays half and the employer half, unless the worker is selfemployed, in which case the worker pays the full amount).375 The initial
enrollment period starts three months before the month the affected
individual turns 65 and ends three months after their birthday. Individuals
who fail to sign up during the enrollment period will have their premiums
increased by 10% for each 12-month period they were eligible for benefits
but failed to enroll. Even with Medicare, some seniors will need more
healthcare coverage since Medicare pays only part of the medical bill.376
Seniors will need supplemental insurance, called Medi-gap, which
averages about $180 a month. These policies cover a range of additional
out-of-pocket expenses “for medicine, dentists, eye doctors, glasses, and
[expensive] hearing aids[,]” among other possible costs. 377 To stem rising
drug prices for Medicare recipients, including retirees on limited income,
the U.S. government will have to negotiate lower drug prices with
pharmaceutical companies for Medicare as it does for Medicaid.378

371. Medicare Program—General Information, CMS.GOV: CENTERS FOR MEDICARE &
MEDICAID
SERVICES,
https://www.cms.gov/Medicare/Medicare-GeneralInformation/MedicareGenInfo/index.html [http://perma.cc/7EY4-8SB9] (last visited Sept. 27, 2017).
372. Id.
373. How Is Medicare Funded?, MEDICARE.GOV, https://www.medicare.gov/about-us/howmedicare-is-funded/medicare-funding.html [http://perma.cc/3Z8V-3HE5] (last visited Sept. 27,
2017).
374. See Pub. L. No. 92-603, § 201, 86 Stat. 1370 (Oct. 30, 1972).
375. Social Security History: History of SSA During the Johnson Administration 1963-1968,
SOC. SEC. ADMIN., http://www.ssa.gov/history/ssa/lbjmedicare1.html [http://perma.cc/GRK2-2G4E]
(last visited Nov. 6, 2015).
376. Gail Marks Jarvis, Retirement Shock: Plan on $130K for Health Care, CHI. TRIBUNE 2
(Aug. 21, 2016).
377. Id.
378. See David Mills, What Would Happen If Medicare Started Negotiating Drug Prices with
Pharmaceutical Companies, HEALTHLINE (Nov. 13, 2017), https://www.healthline.com/healthnews/what-if-medicare-negotiated-drug-prices#1 [http://perma.cc/4FTB-HMMP].

http://ideaexchange.uakron.edu/akronlawreview/vol51/iss2/4

62

Aka et al.: Promoting Retirement Security in Illinois

2017]

PROMOTING RETIREMENT SECURITY IN ILLINOIS

429

EMTALA is designed “to ensure public access to emergency
services regardless of ability to pay.” 379 Known colloquially as the “antidumping” law, the legislation was enacted by Congress in 1986 as part of
the Consolidated Omnibus Budget Reconciliation Act of 1985. 380 A
throwback to the Social Security Act of 1935, 381 the law “imposes specific
obligations on Medicare-participating hospitals that offer emergency
services to provide a medical screening examination (MSE) when a
request is made for examination or treatment for an emergency medical
condition (EMC), including active labor, regardless of an individual’s
ability to pay.” The law mandates hospitals “to provide stabilizing
treatment for patients with EMCs” and where they are “unable to stabilize
a patient within [their] capability, or if the patient requests,” the hospital
must implement “an appropriate transfer.” 382 The logic behind the law, as
the American College of Emergency Physicians indicate, is that
“[e]veryone is only one step away from a medical emergency.” 383
The ACA of 2010 384 was designed to improve access to healthcare,
make healthcare more affordable, and promote improved quality and
accountability to patients. 385 Key highlights of the law include extension
of coverage for about 20 million people who previously had no health
insurance and preventing insurance companies from denying healthcare
benefits or reducing those benefits for individuals with so-called preexisting health conditions, like asthma, diabetes, cancer, and even
pregnancy. 386 A signature achievement of President Obama’s domestic
program, the measure was signed into law by Obama on March 23,

379. Emergency Medical Treatment & Labor Act (EMTALA), CMS.GOV: CENTERS FOR
MEDICARE
&
MEDICAID
SERVICES,
https://www.cms.gov/regulations-andguidance/legislation/emtala/ [http://perma.cc/DE9L-YJ8E] (last visited Sept. 27, 2017).
380. 42 U.S.C., § 1395dd (1986).
381. Pub. L. No, 74-271, 49 Stat. 620 (codified as amended at 42 U.S.C., § 1867 (2012)).
382. Emergency Medical Treatment & Labor Act, supra note 379.
383. EMTALA, AM. COLL. OF EMERGENCY PHYSICIANS, https://www.acep.org/news-mediatop-banner/emtala/ [http://perma.cc/RK5G-E52X] (last visited Sept. 27, 2017).
384. Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (2010).
385. Fact Sheet: Healthcare Accomplishments, WHITE HOUSE (Mar. 22, 2016),
https://obamawhitehouse.archives.gov/the-press-office/2016/03/22/fact-sheet-health-careaccomplishments [http://perma.cc/H4CL-P3J9].
386. Id.
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2010, 387 partially upheld as constitutional by the Supreme Court on June
28, 2012, 388 and took effect on January 1, 2014. 389
Donald Trump ran for president on a platform to “repeal and replace”
the ACA, 390 part of an overarching agenda of “free market principles.” 391
Since coming into office, the President’s initiative designed to repeal the
law passed narrowly in the House of Representatives in May of 2017,392
387. Sherly Gay Stolberg and Robert Pear, Obama Signs Health Care Overhaul Bill, With a
TIMES,
(last
visited
Oct.
13,
2017),
Flourish,
N.Y.
http://www.nytimes.com/2010/03/24/health/policy/24health.html [http://perma.cc/PPF4-9W8E].
388. Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2608 (2012). Two provisions of
the ACA under challenge in this lawsuit were the individual mandate for an individual to maintain
“minimum essential” health insurance coverage, and the section requiring states to expand the scope
of Medicaid beyond assistance to pregnant women, children, needy families, the blind, the elderly,
and the disabled. Id. at 2580-82. A majority of the Court (five members in an opinion written by the
Chief Justice) upheld the first provision (under the taxing powers of Congress, rather than under the
Commerce Clause), but not the second, which it found unconstitutional. Id. at 2608. Four Justices—
Scalia, Kennedy, Thomas, and Alito—who were nominated to the high court by Republican
Presidents, dissented. Id. at 2642-77 (Scalia, J., dissenting).
389. See Stephanie Condon, 6 Key Obamacare Dates to Watch for in 2014, CBS NEWS (Dec.
30, 2013, 5:51 AM), http://www.cbsnews.com/news/6-key-obamacare-dates-to-watch-for-in-2014/
[http://perma.cc/SU3A-UTU5].
390. Donald Trump on Healthcare, ONTHEISSUES (scroll down to “ObamaCare collapses under
its own weight if we don’t repeal”; third 2016 presidential debate moderated by Fox News, Oct. 19,
2016), http://www.ontheissues.org/2016/Donald_Trump_Health_Care.htm [http://perma.cc/8PUQNHTU]. Candidate Trump asserted:
One thing we have to do: Repeal and replace the disaster known as Obamacare. It’s destroying our country. It’s destroying our businesses. You take a look at the kind of numbers
that that will cost us in the year ‘17, it is a disaster. It’s probably going to die of its own
weight. But Obamacare has to go. The premiums are going up 60, 70, 80 percent. Bad
health care at the most expensive price. We have to repeal and replace Obamacare.
Id. When asked to explain how he could end the ACA and yet make coverage accessible for people
with pre-existing conditions, Trump indicated competition in the insurance industry is the key: “We’re
going to be able to. You’re going to have plans that are so good, because we’re going to have so much
competition in the insurance industry.” Id. (scroll down to “the whole of Obamacare was a fraud”).
391. Presidential Elections: The Road to the White House, BALLOTPEDIA,
https://ballotpedia.org/2016_presidential_candidates_on_healthcare [http://perma.cc/AG4P-FWN8]
(last visited Sept. 27, 2017).
392. On May 4, 2017, this Republican-controlled chamber voted 217 in favor and 213 against
to repeal and replace the ACA with the American Healthcare Act. Thomas Kaplan & Robert Pear,
House Passes Measure to Repeal and Replace the Affordable Care Act, N.Y. TIMES (May 4, 2017),
https://www.nytimes.com/2017/05/04/us/politics/health-care-bill-vote.html [http://perma.cc/64XCL6NY]. The bill was imbued with a system of “premium support” proposed by House Speaker Paul
Ryan, which eliminates defined healthcare benefits and replaces it with fixed vouchers that
beneficiaries use to purchase insurance from private carriers. See, e.g., Ida Hellander, Ryan’s
“Premium Support” Proposal for Medicare: Myths and Facts, HEALTHCARE-NOW!,
https://www.healthcare-now.org/blog/ryans-premium-support-proposal-for-medicare-myths-andfacts/ [http://perma.cc/U7PK-6868] (last visited Sept. 27, 2017); Danny Vinik, Can Paul Ryan
(Nov.
27,
2016)
Actually
Privatize
Medicare?,
POLITICO
http://www.politico.com/agenda/story/2016/11/paul-ryan-trump-privatize-medicare-000241
[http://perma.cc/Q52N-P6W4]. Lobby groups for retired people, such as the AARP, criticize the Ryan
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but was defeated in the Senate. There, on July 25, 2017, lawmakers voted
44 in favor and 55 against to reject a measure that would have repealed
major parts of the law but would not have provided a replacement.393 The
defeat signaled that the “clean repeal” bill that conservative Republicans
favor could not pass through Congress. 394
Repeal of the ACA will have negative consequences for low-income
workers in Illinois. FamiliesUSA, a healthcare non-governmental
organization, 395 estimates that Illinois will lose the following if the Senate
votes equally to repeal the law. 396 First, over 1 million Illinoisans will
stand to lose health coverage. 397 Second, successful repeal will end the
State’s Medicaid expansion to nearly 700,000 low-income workers and
cause ripple effects across the state economy. 398 Third, nearly 6 million
Illinoisans with pre-existing conditions, such as asthma, diabetes, and
cancer, could once again be denied affordable, comprehensive coverage
that covers their healthcare needs. 399 Fourth, another near 6 million of
Illinois residents will lose guaranteed access to free preventive care, like
blood pressure screenings, immunizations, and cancer screens. 400 These

plan not just for its fixed vouchers, but also because as the plan is phased in over time, it would raise
age for eligibility for Medicare from 65 to 67. Robert Love, A Warning on Medicare, 60 AARP THE
MAGAZINE/REAL POSSIBILITIES 4 (Feb.-Mar. 2017). The AARP indicates that it recognizes the need
to ensure long-term solvency for Medicare, but that “turning a program that 57 million Americans
count on for crucial health care into one in which their coverage is not guaranteed puts too many
vulnerable people at risk.” Id.
393. See Thomas Kaplan & Eileen Sullivan, Health Care Vote: Senate Rejects Repeal without
Replace, N.Y. TIMES (July 26, 2017), https://www.nytimes.com/2017/07/26/us/politics/health-caresenate-vote.html?mcubz=3 [http://perma.cc/3RQD-6SVJ]; MJ Lee & Phil Mattingly, Health Care
Debate: Senate Rejects Full Obamacare Repeal without Replacement, CNN POLITICS (July 27, 2017),
http://www.cnn.com/2017/07/26/politics/health-care-bill-wednesday/index.html
[http://perma.cc/MK9Y-RPWL].
394. Kaplan & Sullivan, supra note 393.
395. Based in Washington, D.C., FamiliesUSA touts itself as “a leading national voice for
healthcare consumers . . . dedicated to the achievement of high-quality, affordable health care and
improved health for all.” About Families USA, FAMILIESUSA (scroll down to “The Families USA
Mission” on right side of screen), http://familiesusa.org/about [http://perma.cc/E94T-R7ZS] (last
updated 2017).
396. Fact Sheet, Defending Health Care in 2017: What Is at Stake for Illinois, FAMILIESUSA
(Dec.
2016),
http://familiesusa.org/product/defending-health-care-2017-what-stake-illinois
[http://perma.cc/9XMZ-HM6N].
397. In more precise terms, the state will lose about $50 billion in federal funding for Medicaid
and other programs. Id. Between 2013 and 2015, the number of uninsured in Illinois declined 44%,
while the uninsured rate among working Illinoisans witnessed a 40% decline. If the ACA is repealed,
the number of uninsured is projected to increase to 128% by 2013, an occurrence that will serve to
“reverse the immense progress that has been made to expand coverage” in the state. Id.
398. Id.
399. Id.
400. Id.
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include over 1 million children and over 2 million seniors on Medicare.
Fifth, under the ACA, Illinoisans received about $21 million in refunds
from plans that overcharged for premiums. 401 In contrast, should the
repeal go through, insurance companies will no longer be held
accountable for using people’s premium dollars on care and quality
improvement or paying back the difference. Sixth, in the event that the
ACA is repealed and with it the Medical donut hole, the gap in
prescription drug coverage now sealed under the law, will reopen as
seniors and people in the state with disabilities will lose comprehensive
drug coverage. 402
Following the defeat of the attempt to repeal the ACA in the U.S.
Senate, President Trump stated that he prefers to let the law “implode” so
he can then repeal it. 403 To achieve this goal, the President has taken
several stealth steps, inconsistent with the constitutional obligation of the
president to faithfully enforce an existing law, including: weakening
enforcement of the requirement under the law for every citizen to buy
health insurance (individual mandate), imposing work requirements for
Medicaid recipients, and failing to conduct advertising or outreach
activities to support the law. 404 Additionally, the Trump administration
has not committed itself to continuing to make payments to insurers to
cover cost-sharing subsidies under the law. 405 Here, as in personal assets
necessary for a comfortable retirement and disparity in education, the
progressive way to go will be for the United States to build on the gains
of the Obama years by improving the ACA, rather than work to undermine
it. Our position is consistent with the preference of most Americans,
including Republicans, expressed in opinion polls for the Trump
administration to mend, rather than end, the ACA. 406
401. Id.
402. Id.
403. Tim Hains, Trump: “I Said From the Beginning Let Obamacare Implode”; “I Turned Out
to be Right, Let Obamacare Implode,” REALCLEAR POLITICS (July 28, 2017),
https://www.realclearpolitics.com/video/2017/07/28/president_trump_i_said_from_the_beginning_i
_turned_out_to_be_right_let_obamacare_implode.html [http://perma.cc/PLT6-XSWT].
404. Haeyoun Park & Margot Sanger-Katz, 3 Things Trump Is Already Doing to “Let
Obamacare Implode,” N.Y. TIMES, https://www.nytimes.com/interactive/2017/07/19/us/whattrump-can-do-to-let-obamacare-fail.html?mcubz=3 [http://perma.cc/48T2-HTNJ] (last updated July
28, 2017).
405. Gabrielle Levy, Poll: Americans Overwhelmingly Say Trump Should Try to Make
Obamacare Work, U.S. NEWS (Aug. 11, 2017, 10:50 a.m.), https://www.usnews.com/news/nationalnews/articles/2017-08-11/poll-americans-overwhelmingly-say-trump-should-try-to-makeobamacare-work.
406. See id. According to this news story, a survey conducted by the Kaiser Family Foundation,
a non-partisan organization, found that 78% of Americans want the Trump administration to “do what
they can to make the current health care law work.” Id. Based on the survey, only 17% support the
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3. Reducing Disparity in Homeownership
Promoting security retirement for low-income workers in Illinois
using homeownership as an asset-creating tool mandates reducing the gap
in homeownership between these workers, many of whom are minorities
(mostly Blacks and Hispanics), and high-income earners, many of whom
are Whites. Historically, disparities exist in access to homeownership
against low-income and minority households in the United States. 407 In
2012, 73.5% of Whites owned their own homes, compared to Blacks and
Hispanics whose ownership rates ranked below 50%. 408 In socioeconomic
or occupational terms, in 2010, homeownership rate for households with
incomes in the highest quintile of high-income households was little over
86%, compared to nearly 44% for the lowest quintile. 409 And although
national policies since the 1980s “have eased the path to homeownership
for low-income and minority families,” “long-standing differences”
remain. 410 For example, despite the lifting of the formal barriers to
residential integration facilitated by the Fair Housing Act analyzed below,
“many African Americans still face limited housing choices” 411 that impel
them to live in poor neighborhoods lacking infrastructure and
environmental safety. 412
As in education and healthcare, Illinois has its own housing laws
separate and distinct from U.S. laws. 413 But like in these two previous
Trump administration’s decision to “implode” the ACA, by taking actions to “do what they can to
help the law fail so that they can replace it later.” Id. Of the number that express overwhelming support
for mending, not ending, the ACA, 95% identify themselves as Democrats, 80% as Independents,
52% as Republicans, and 51% as Trump supporters. Id.
407. See Evidence Matters: Paths to Homeownership for Low-Income and Minority
Households, U.S. DEP’T OF HOUS. & URBAN DEV. 5 (Fall 2012), https://www.huduser.gov/
portal/periodicals [http://perma.cc/SW68-3A7K].
408. Id. at 2, 6 (Figure 1).
409. Id.
410. Id. at 2. The U.S. Dept. of Housing & Urban Development speculate that the persistence
of these disparities suggests that, besides the demographic factor (including discrimination),
economic forces seem to play an important role in shaping ownership trends. See id. at 5.
411. Trifun, supra note 300, at 14.
412. See id. Note that, although the FHA is the primary federal statute on housing
discrimination, it does not address three other issues related to residential discrimination: lack of
infrastructure in black communities, environmental injustice in black neighborhoods, and racial
disparities in subprime lending. Id. at 14-19. Some perceptive analysts also identify housing
segregation as among the underlying reasons for recent black uprisings in some United States cities,
particularly Ferguson, Missouri, and Baltimore in Maryland. See Richard Rothstein, Why Did
Ferguson and Baltimore Erupt? Look to the Government-Backed History of Housing Segregation, IN
THESE TIMES, passim (April 30, 2015), http://inthesetimes.com/article/17897/why-did-ferguson-andbaltimore-erupt-look-to-the-government-backed-history [http://perma.cc/RP2T-9VBD].
413. See, e.g., Illinois Housing Law Overview, ILL. LEGAL AID ONLINE (manual for legal
advocates focusing on public housing), https://www.illinoislegalaid.org/legal-information/illinois-
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areas, this is a subject where federal institutions loom large that impact
the lives of Illinois residents. Back to the period of the New Deal from
1929 to 1939, the national government has had some role in housing and
homeownership. 414 That involvement crystalized under the Great Society
initiatives. 415 One such impactful enactment is the Civil Rights Act of
1968, more popularly known as the Fair Housing Act (FHA). 416 The law
prohibited discrimination regarding the sale, rental, and financing of
housing based, initially, on race, religion, national origins, and since 1974,
gender, and subsequently since 1998, protects people with disabilities and
families with children. 417 Another federal institution with conceivable
impact on Illinois housing operations is the Department of Housing and
Urban Development (HUD), which, in 1965, was among the planks of the
Great Society programs. 418 In setting up the department and assigning it
cabinet level, Congress sought to achieve several objectives all at once,
including recognizing “the increasing importance of housing and urban
development in [U.S.] national life[,]” promoting “the best administration
housing-law-overview [http://perma.cc/H5BU-SNTH] (last visited Sept. 27, 2017); Lucas Hall,
Illinois Rental Laws, LANDLORDOLOGY, https://www.landlordology.com/illinois-landlord-tenantlaws/ [http://perma.cc/L4ST-7BSY] (last updated Aug. 24, 2016); LISA MADIGAN, ILLINOIS
ATTORNEY
GENERAL,
LANDLORD
AND
TENANT
RIGHTS
AND
LAWS,
http://www.ag.state.il.us/consumers/landlordtenantrights0404.pdf [http://perma.cc/K4L6-DNFJ].
414. See supra note 314 (referencing the Federal Housing Administration of 1934 and the Home
Owners Loan Corporation of 1935).
415. See supra note 313 and corresponding text.
416. Pub. L. No. 90-984, § 801, 82 Stat. 73, 81-89 (1968) (codified as amended at 42 U.S. §
3601-3619 (2012)).
417. 42 U.S.C. § 3601-3619. The Supreme Court upheld the law’s constitutionality in Jones v.
Mayer Co., 392 U.S. 409 (1968), wherein it based its decision on the national government’s power to
regulate private housing under the Civil Rights Act of 1866, guaranteeing all citizens the rights “to
inherit, purchase, lease, sell, hold, and convey real and personal property.” Id. at 422-37. In a decision
written by Justice Stewart, the Court linked the law to the Thirteenth Amendment’s guarantee to
eliminate “badges and incidents of slavery,” reasoning that discrimination in housing “herds men into
ghettos and makes the ability to buy property turn on the color of their skin.” Id. at 439, 442-45. The
passage of the law was preceded by several acts of residential segregation dating back to the early
20th century, as the black population grew, that included collective neighborhood action by Whites
against Blacks, racially restrictive covenants barring transfer of properties to black people, and zoning
restrictions, among other improper real estate practices. See Trifun, supra note 300, at 15 (providing
a background history preceding the passage of the FHA).
418. See Pub. L. No, 89-174 (Sept. 9, 1965), https://www.gpo.gov/fdsys/pkg/STATUTE79/pdf/STATUTE-79-Pg667.pdf [http://perma.cc/76U2-HEPK]. The root of HUD goes back to the
House and Home Financing Agency created in 1947 to consolidate various federal housing programs
of the New Deal era, including the U.S. Housing Authority, Home Owners’ Loan Corporation, and
the Federal Housing Administration, among others. The mission of the agency includes to promote
“quality affordable homes for all,” “meet the need for quality rental homes,” and “build inclusive and
sustainable communities free from discrimination.” Mission, HUD.GOV: U.S. DEP’T. OF HOUS. &
URBAN DEV., https://portal.hud.gov/hudportal/HUD?src=/about/mission [http://perma.cc/ZD9WQT48] (last visited Sept. 27, 2017).
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of the principal programs of the Federal Government which provide
assistance for housing[,]” and “encourag[ing] the maximum contributions
that may be made by vigorous private homebuilding and mortgage lending
industries to housing, urban development, and the national economy.” 419
For many Americans, including low-income workers, the equity in
their homes is their only wealth. 420 Homeownership spells several benefits
for homeowners, low-income households and high-income households
alike, including collection of rent when the homeowner leases out part of
his or her home; protection against rising housing costs; possible returns
in form of equity (profit over the purchase price for the house) if the home
is sold; the ability to borrow against the equity of the home; and the
opportunity to refinance at lower interest rates. 421 Additionally,
homeowners who paid off the mortgage on their homes, can live free in
those residences and save money on rent. 422
But the values of homeownership are not limited to the economic or
financial rewards. Social benefits associated with homeownership include
a safe place to live, more control over living spaces, a good place to raise
one’s children, and more space for family. 423 Finally, homeownership can
be beneficial to society “when it can bring stability to families, new
vitality to distressed communities, and overall economic growth.” 424
Sometimes the economic and social values become inseparable. For many
Americans, owning a home is a piece of the American Dream (social
419. Pub. L. No, 89-174, § 2 (Sept. 9, 1965) (relating to “Declaration of Purpose”).
420. Michael Powell, Wealth, Race, and the Great Recession, N.Y. TIMES (May 17, 2010, 6:53
PM),
http://economix.blogs.nytimes.com/2010/05/17/wealth-race-and-the-great-recession/?_r-0
[http://perma.cc/R55B-VQ7J] (“[Compared to Whites], the average black family has far more of its
wealth wrapped up in a home.”). See also The Homeownership Experience of Low-Income and
Minority Families: A Review and Synthesis of the Literature, U.S. DEP’T OF HOUS. & URBAN DEV.
(Feb.
2006),
https://www.huduser.gov/portal/Publications/PDF/hisp_homeown9.pdf
[http://perma.cc/2QX3-A5WL]; George McCarthy et al., The Economic Benefits and Costs of
Homeownership: A Critical Assessment of the Research (Research Inst. For Hous. Am., Working
Paper No. 01-02, 2001); Lewis M. Segal & Daniel G. Sullivan, Trends in Home Ownership: Race,
Demographics, and Income, 22 ECON. PERSP. 53, 53-72 (1998).
421. See CHRISTOPHER E. HERBERT ET AL., IS HOMEOWNERSHIP STILL AN EFFECTIVE MEANS
OF BUILDING WEALTH FOR LOW-INCOME AND MINORITY HOUSEHOLDS? (WAS IT EVER?) 3-5, 9-10
(2013) (listing five factors through which low-income and minority households create wealth in their
homes); see also Paths to Homeownership for Low-Income and Minority Households, supra note 407,
at 3-5.
422. HERBERT ET AL., supra note 421.
423. See CHRISTOPHER E. HERBERT ET AL., IS HOMEOWNERSHIP STILL AN EFFECTIVE MEANS
OF BUILDING WEALTH FOR LOW-INCOME AND MINORITY HOUSEHOLDS? (WAS IT EVER?) 3-5, 9-10
(2013) (listing five factors through which low-income and minority households create wealth in their
homes); see also Paths to Homeownership for Low-Income and Minority Households, supra note 407,
at 3-5.
424. Paths to Homeownership for Low-Income and Minority Households, supra note 407, at 7.
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value), 425 as well as a milestone in the journey of social mobility into
middle-class rank (economic-financial but also social status). 426
Yet, some intractable “risks and uncertainties” shroud ownership of
a home that make it challenging for low-income and minority workers to
achieve and maintain ownership of a home. 427 Income is an important
factor in homeownership. 428 Various barriers, several of them incomerelated, which impede sustainable ownership for low-income and
minority households, include: “insufficient income and household wealth
to afford down payment and closing costs, inaccessible or poor credit, lack
of knowledge about buying a home and sustaining homeownership,
regulatory burdens, an insufficient supply of affordable housing, and

425. See CHASING THE AMERICAN DREAM: NEW PERSPECTIVES ON AFFORDABLE
HOMEOWNERSHIP 1-2 (William M. Rohe & Harry L. Watson eds., 2007) (commenting on a shift of
emphasis in housing from affordable rental units to affordable ownership that occurred during the
period of the Clinton and second Bush presidencies from 1993 up to the date of the book’s publication
in 2007). The U.S. writer James Truslow Adams (1878-1949) portrayed the American Dream as that
vision of a land where life is “better and richer and fuller for every” individual, based on achievement,
not by ascription. JAMES TRUSLOW ADAMS, THE EPIC OF AMERICA 404 (Little, Brown & Co. 1931).
426. Seth Freed Wessler, American Dream Home: What’s the Middle Class Without a House?,
NBC NEWS (Mar. 17, 2015, 5:19 AM), http://www.nbcnews.com/feature/in-plain-sight/americandream-home-whats-middle-class-without-house-n296346 [http://perma.cc/4HCF-E9T6]. See also
4
(Jan.
2010),
Middle
Class
in
America,
U.S. DEP’T OF COMMERCE,
http://www.esa.doc.gov/sites/default/files/middleclassreport.pdf
[http://perma.cc/YKB8-4GJZ]
(including homeownership as a key element of “standard middle class values and aspirations”); James
E. McWhinney, 6 Signs That You’ve Made It to Middle Class, INVESTOPEDIA,
http://www.investopedia.com/articles/pf/10/middle-class-asp (last updated Oct. 27, 2015) (including
homeownership among the six).
427. Christopher E. Herbert & Eric S. Belsky, The Homeownership Experience of Low-Income
and Minority Households: A Review and Synthesis of the Literature, 10 CITYSCAPE: J. POL’Y DEV.
AND RESEARCH 7-9 (2008) (including the possibility of losing money on their homes than if they had
rented a home).
428. See Donald R. Haurin et al., Homeownership Gaps Among Low-Income and Minority
Borrowers and Neighborhoods, 9 CITYSCAPE: J. POL’Y DEV. AND RESEARCH at vi (2007),
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1032187
[http://perma.cc/M2NW-ZMPG]
(listing various income-related ways which impede homeownership for low-income and minority
borrowers); William A. Test et al., Assessing the Midwest Economy: Looking Back for the Future:
Report of Findings, ASSESSING THE MIDWEST ECON. 7 (1997) (finding that homeownership rates tend
to rise with real income, i.e., that an increase in average real income over time tends to raise the
aggregate homeownership rate). See also Financial Capability in the United States 2016, FINRA
INVESTOR
EDUC.
FOUND.
at
20
(July
2016),
http://www.usfinancialcapability.org/downloads/NFCS_2015_Report_Natl_Findings.pdf
[http://perma.cc/X4KF-3RN3] (“Younger respondents, those with lower incomes, and African
American and Hispanic respondents are less likely to own a home.”). Only 30% of respondents in the
survey who earned less than $25,000 a year owned their own homes, compared to 61% for households
who made $25,000-$75,000 a year, and 84% of households who made $75,000 and above. FINRA
INVESTOR EDUC. FOUND., supra, (second diagram).
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discrimination.” 429 As the Department of Housing and Urban
Development graphically recapitulates these worries:
If a homeowner has too much house to pay for, does not refinance to
take advantage of interest rate declines, experiences unanticipated
repairs or trigger events (such as a divorce or medical emergency), has
a home that declines in value or appreciates very slowly, or has a
mortgage with predatory terms, then ownership is difficult to sustain. 430

Because of these multiple uncertainties related to homeownership,
policymakers should adopt measures that will “foster a sustainable model
of homeownership for lower-income households.” 431 Three means to a
balanced housing policy, which this Article applies to low-income
workers in Illinois, are to make homeownership affordable, to promote
safe and sound financing, and to prepare would-be homeowners for
homeownership. 432 Making homeownership affordable refers to forms of
assistance that help low-income families achieve favorable debt-toincome ratios that keep monthly payments low, such as down payment
assistance, grants, subsidies, vouchers, forgivable loans, and low-fee or
low-interest second mortgages. 433 It can also include creative measures
like lease-to-buy options that allow homebuyers more time to accrue the
savings they need for a down payment or to clear up credit problems while
living in the home they would eventually purchase. 434
Safe and sound financing is an important factor because “[f]or
American families, who typically borrow in order to purchase homes,
429. Barriers to Minority Homeownership, U.S. DEP’T OF HOUS. AND URBAN DEV. (2010),
https://archives.hud.gov/reports/barriers.cfm [http://perma.cc/ENC7-ZCD3].
430. Paths to Homeownership for Low-Income and Minority Households, supra note 407, at 4
(citing George C. Galster & Anna M. Santiago, Low-Income Homeownership as an Asset-Building
Tool: What Can We Tell Policymakers?, in URBAN AND REGIONAL POLICY AND ITS EFFECTS 63 (H.
Wolman & M.A. Turners eds., Brookings Institution Press 2008)). Predatory mortgage is
“any lending practice that imposes unfair or abusive loan terms on a borrower.” Bill Fay, What is
Predatory Lending?, DEBT, https://www.debt.org/credit/predatory-lending/ [http://perma.cc/8WSDW7VU] (last updated 2017). It occurs when a lender “convinces a borrower to accept unfair terms
through deceptive, coercive, exploitative[,] or unscrupulous actions for a loan that a borrower doesn’t
need, doesn’t want[,] or can’t afford.” Id. The term is sometimes connected with subprime lending,
loans made to borrowers with a poor credit history who, ipso facto, stand a high chance of defaulting
on repaying the loan. See id. (scroll down to “Subprime Loans”).
431. Alan Mallach, Building Sustainable Ownership: Rethinking Public Policy Toward LowerIncome
Homeownership
19
(Federal
Reserve
Bank
of
Philadelphia,
2011)
http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.190.8331&rep=rep1&type=pdf
[http://perma.cc/E76T-BSNB].
432. Paths to Homeownership for Low-Income and Minority Households, supra note 407, at 811.
433. Id. at 8.
434. Id. at 9.
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access to credit represents opportunity and financial security.” 435 Such
financing involves promoting increased access to sustainable loans to
more households, especially first-time homebuyers and underserved
groups, through safeguards that reduce the risk of homeownership. 436
Finally, on preparing would-be homeowners for homeownership, one
known approach is housing counseling, aimed at providing prospective
homebuyers of small means helpful guidance that “combats the
unfamiliarity with home-buying and home-owning processes that make
[them] vulnerable to predatory lending practices” while increasing their
preparedness for homeownership. 437
The Dodd-Frank Act 438 exemplifies this last tool. The law defines
“counseling” broadly, as ranging from the decision to purchase a home to
the sale or other disposition of that home. 439 It is “the entire process of
homeownership, including the decision to purchase a home, the selection
and purchase of a home, issues arising during or affecting the period of
ownership of a home (including refinancing, default and foreclosure, and
other financial decisions), and the sale or other disposition of a home.” 440
The law additionally mandates that lenders distribute to consumers a list
of Housing and Urban Development-approved counseling providers. 441
The move by the Trump administration to roll back Obama-era financial
regulations, beginning with the Dodd-Frank Act, 442 negates or puts this
provision in doubt. Preparing for homeownership also necessarily
includes foreclosure-prevention counseling designed to help
“homeowners facing delinquency or default with expense reduction,
negotiations with lenders and loan servicers, and loss mitigation.” 443
One tool with these features that HUD recommends to low-income
workers as an asset-building vehicle in various fields, including
435. Id. at 1.
436. See id. at 10-11.
437. Id. at 11.
438. Dodd-Frank Act, supra note 258.
439. Id. § 1428.
440. Id. § 1442(5).
441. Paths to Homeownership for Low-Income and Minority Households, supra note 407, at 11.
442. See Donna Borak, Trump Signs Orders that Take Aim at Dodd-Frank, CNN MONEY (Apr.
21, 2017, 4:56 PM ET), http://money.cnn.com/2017/04/21/news/trump-executive-order-taxes/
[http://perma.cc/E3S5-A565]; Ben Protess, Trump Picks a Regulator Who Could Help Reshape
TIMES
(Mar.
14,
2017),
https://www.nytimes.com/
Dodd-Frank
Act,
N.Y.
2017/03/14/business/dealbook/cftc-christopher-giancarlo-futures-regulation.html
[http://perma.cc/U6FQ-6B5C]; Ben Protess & Julie Hirschfeld Davis, Trump Moves to Roll Back
TIMES
(Feb.
3,
2017),
Obama-Era
Financial
Regulations,
N.Y.
https://www.nytimes.com/2017/02/03/business/dealbook/trump-congress-financial-regulations.html
[http://perma.cc/9HHE-TXMX].
443. Paths to Homeownership for Low-Income and Minority Households, supra note 407, at 12.
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homeownership, is individual development accounts (IDAs). 444 The
concept of IDAs was created in 1991 by Michael Sherraden, a
sociologist, 445 who proposed these accounts as a viable alternative to
traditional welfare programs that “enable the poor to bring their own cards
to the table and make their own deal.” 446 He elaborated that:
Unlike traditional welfare programs, IDA accounts would introduce real
assets into the lives of many poor people who would otherwise be without them. IDAs would be a different approach to welfare policy, an approach that emphasizes individual development and combines social
provision with individual responsibility and individual control. IDAs
would enable the poor to bring their own cards to the table and make
their own deal. 447

The Personal Responsibility and Work Opportunity Reconciliation
Act of 1996, 448 which changed U.S. welfare as we know it, adopted the
concept. 449 Many U.S. agencies at the national and state levels followed
suit, such that, by 2012, over 600 IDA programs operated nationally. 450
As the HUD explains, these programs “help low-income families save
money that they can invest in high-return, long-term assets.” 451
Specifically, “[a]lthough IDA programs vary in design, they all provide
matching funds to low-income recipients to promote savings that can” be
channeled into various ends, including higher education, starting a small
business, homeownership, home repairs, retirement preparation, financial
counseling, among other eligible uses. 452 Other advocates of IDA
maintain that they promote positive behaviors, including longer planning
horizons. 453

444. See generally Evidence Matters: Individual Development Accounts: A Vehicle for LowIncome Asset Building and Homeownership, U.S. DEP’T OF HOUS. & URBAN DEV. (Fall 2012),
https://www.huduser.gov/portal/periodicals/em/fall12/highlight2.html
[http://perma.cc/NRF2SQSG].
445. MICHAEL SHERRADEN, ASSETS AND THE POOR: A NEW AMERICAN WELFARE POLICY
(M.E. Sharpe 1991).
446. Id. at 231.
447. Id.
448. Pub.
L.
No.
104-193,
110
Stat.
2105
(Aug.
22,
1996),
https://www.congress.gov/104/plaws/publ193/PLAW-104publ193.pdf
[http://perma.cc/SB3ZMJVU].
449. Individual Development Accounts, supra note 444, at 2-3.
450. Id. at 3.
451. Id. at 2.
452. Id. at 2, 3.
453. See Donna DeMarco et al., Assets for Independence Act Evaluation, Process Study: Final
Report 2-3 (U.S. Dep’t. of Health & Human Servs., 2008).
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How does Illinois square up with respect to the above principles?
Broadly speaking, the state has many issues with financial product
services. Sixty-nine percent of complaints submitted to the Consumer
Financial Protection Bureau set up under the Dodd-Frank Act, as of March
2016, came from Illinoisans. 454 Debt collection, mortgage, and credit
reporting complaints ranked among the top three most-complained-about
financial services. 455 With respect to mortgage, Illinoisans lodged a total
of 7,445 mortgage complaints, constituting the eighth-highest number in
the United States in terms of complaint volume. 456
Foreclosure prevention is a crucial element in preparation for
homeownership. However, foreclosure is a major problem in Illinois.
Realty Trac, a non-government organization which provides data on
housing and foreclosure, reported that as of December 2016, Illinois
ranked third-highest in the rate of foreclosure in the United States. 457 In
some counties within the state the problem is tied to the general issue of
negative equity, present when a homeowner owes more than the current
value of his or her home. 458 Negative equity homes are colloquially said
to be “underwater.” 459 As a result of the Great Recession of 2007-2009
and its slow recovery, from 2006 to 2011, real net household wealth in the
state fell by 57%. 460 The decline affected low-income workers and
minority households disproportionately because, vis-à-vis high-income
workers and Whites, a larger share of their wealth is wrapped in home
equity. 461 The experiences of minority communities in six Illinois counties
within the Chicago Metropolitan Statistical Area exemplified this trend.462
Each of these communities endured negative equity. 463 The study by
Woodstock Institute found that nearly one in four residential properties in
the six counties under examination was underwater, with just under $25
454. CONSUMER FINANCIAL PROTECTION BUREAU, 10 MONTHLY COMPLAINT REPT. 15 (April
2016), http://files.consumerfinance.gov/f/documents/Monthly_Complaint_Report_-_April_2016.pdf
[http://perma.cc/NW9W-W7NK].
455. Id.
456. Id.
(2016),
457. Foreclosure
Rates
for
the
U.S.,
REALTYTRAC
http://www.realtytrac.com/statsandtrends/foreclosuretrends [http://perma.cc/Q47C-SKLU].
458. Spencer Cowan & Katie Buitrago, Struggling to Stay Afloat: Negative Equity in
Communities of Color in the Chicago Six County Region 1 (Woodstock Inst. March 2012),
http://www.woodstockinst.org/sites/default/files/attachments/stayingafloat_march2012_cowanbuitra
go_0.pdf [http://perma.cc/6MCJ-CLLC].
459. Id.
460. Paths to Homeownership for Low-Income and Minority Households, supra note 407, at 3.
461. Id.
462. See generally Cowan & Buitrago, supra note 458. The Chicago Metropolitan Statistical
Area comprises Cook, DuPage, Kane, Lake, McHenry, and Will Counties. Id.
463. Cowan & Buitrago, supra note 458, at 1.
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billion of negative equity. 464 Almost half of the properties in communities
of color were underwater or nearly underwater, compared to little over
20% of properties in predominantly white communities. Almost one-third
of the loans in communities of color were severely underwater, compared
to a little over 10% of properties in predominantly white communities. 465
Only about one-third of homeowners in communities of color had
significant equity in their homes, compared to 55% of borrowers in
predominantly white communities. 466 Finally, borrowers in communities
of color had much higher average loan-to-value ratios than do borrowers
in predominantly white communities.” 467
In sum, “negative equity [was] disproportionately concentrated in the
Chicago region’s African American, Latino, and majority minority
neighborhoods, and . . . borrowers in communities of color ha[d] much
lower equity than do borrowers in predominantly white communities.” 468
Similarly, among these six counties, foreclosures, a function of negative
equity, grew by 205%, from a little over 21,000 in 2005 to nearly 65,000
in 2011. 469 In absolute terms, from 2007 to 2009, the counties experienced
more than 40,000 foreclosure filings every year, with a high of a little over
70,000 in 2009—at the very time that home values fell substantially by
34% from December 2006 to December 2011. 470 The foreclosure crisis
disproportionately hit Blacks. As the Woodstock Institute study indicated,
“as of the end of 2008, 64 percent of Chicago’s vacant, lender-owned
properties were concentrated in highly African American communities
and those properties remained on the market 25 percent longer and lost
more value than did similar properties in other communities,” not to
mention “abandoned properties in the process of foreclosure.” 471
Overall, the study found that “[t]he characteristics of vacant
properties that negatively influence community stability [we]re . . .
concentrated in Chicago’s communities of color, putting them at increased
risk of greater property value declines compared to other communities in
the region.” 472 As cure for the ills of “highly concentrated negative equity”
that it diagnosed, the Woodstock Institute report recommended that
financial institutions, which service mortgages, should use reduction of
464.
465.
466.
467.
468.
469.
470.
471.
472.
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principal as a foreclosure prevention tool more broadly; the Federal
Housing Finance Authority should permit loans backed by Fannie Mae
and Freddie Mac to be eligible for principal reductions; and servicers
should streamline processes for short sales (which occurs when a
homeowner sells his or her home under foreclosure at a price lower than
the outstanding debt). 473
To combat the crisis of foreclosure in Illinois, on November 16,
2010, Lisa Madigan, Attorney General of Illinois, instigated the proposal
of a bill designed to reform foreclosures in the State and protect
homeowners. 474 Specifically, the “legislation is designed to ensure that
banks and loan servicers cannot cut corners or ignore homeowners’ rights
in the foreclosure process.” 475 The bill became necessary after major loan
servicers, like Bank of America and J.P. Morgan Chase Bank, admitted
that their employees signed inaccurate foreclosure documents in court and
that these employees may have approved thousands of foreclosures
without personal knowledge of the facts involved and without verifying
underlying loan information. 476 Under the proposed law, financial
institutions must meet certain requirements before they foreclose a home,
including ensuring that affiants have personal knowledge of the facts in
their foreclosure papers, as well as that banks provide an affected
homeowner detailed summary of payment history, certify that they hold
the loan and have the right to foreclose, and verify in writing all efforts,
including loan modification, that they have made to keep the homeowner
in their homes. 477 The legislative proposal was accompanied by vigorous
enforcement of existing law. The Office of the Attorney General obtained
a settlement of $25 billion against five major financial institutions in the
state involved in fraudulent foreclosure and mortgage servicing practices.
The money was set aside to provide assistance for homeowners harmed
by these illegal practices. 478
Going further, the Office of the Illinois Attorney General laid down
a range of foreclosure prevention assistance programs designed to make
473. Id. at 6.
474. Att’y Gen. Madigan Files Legislation in Springfield to Ensure Integrity of Foreclosure
Process, Protect Homeowners, OFFICE OF ILL. ATT’Y GEN. LISA MADIGAN (Nov. 16, 2010) (press
release),
http://www.illinoisattorneygeneral.gov/pressroom/2010_11/20101116.html
[http://perma.cc/R7QE-G8GC]. As of this writing, there is no indication that this proposal made it
into law.
475. Id. (statement of Attorney General Lisa Madigan).
476. Id.
477. Id.
478. Bank Foreclosure Settlement, OFFICE OF ILL. ATT’Y GEN. LISA MADIGAN (2012),
http://www.illinoisattorneygeneral.gov/consumers/bankforeclosuresettlement.html
[http://perma.cc/7XMT-U926].
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home-buying in the state more affordable. 479 These options, all of which
are administered by the U.S. Department of the Treasury in conjunction
with the U.S. Department of Housing and Urban Development, are: (1) a
home affordability modification program, designed to assist home owners
struggling to pay their mortgages due to financial hardships, such as loss
of income; (2) a home affordability refinance program, designed to
provide alternatives to refinance for homeowners who are unable to get
the traditional refinancing because the value of their homes has declined;
(3) a home affordability foreclosure alternatives, designed to give
individuals no longer able to afford their home a graceful exit option with
possible funds to assist relocation; and (4) a principal reduction
alternative, designed to assist individuals who owe more on their homes
than it is worth for mortgages not serviced by Fannie Mae or Freddie
Mac. 480 Another option is the county mediation programs, administered
by many counties in Illinois, including Cook County, which are designed
to assist homeowners served with a county foreclosure complaint to
navigate the foreclosure process. 481 Last but not least, the foreclosure
prevention assistance program also included settlements against
commercial banks, such as Wells Fargo, who engaged in housing loan
discrimination against black and Hispanic borrowers. 482
These are all steps in the right direction; every little step which
reduces the risk of homeownership for low-income and minority workers
helps. Additionally, Illinois should implement the Woodstock Institute
policy recommendations on negative equity, including reducing principal
as a tool of foreclosure prevention and streamlining the processes for short
sale. 483 Finally, Illinois needs to do something about the problem of the
tax-lien that dispossesses older citizens of their homes. The state ranks
among the jurisdictions in the United States that allow the sale of tax
liens. 484 These are foreclosures that occur not because homeowners fell
behind on their mortgage payments, but instead because of delinquent tax
payments. The state needs to join the list of states that ban the sale of tax
liens. 485 At the very least, the state should be in the column of states where
479. See Foreclosure Prevention Assistance Programs for Illinois Residents, OFFICE OF ILL.
ATT’Y GEN. LISA MADIGAN, http://www.illinoisattorneygeneral.gov/consumers/settlementpdfs/
Foreclosure_Program_Menu.pdf [http://perma.cc/3Q3Y-9CLR] (last modified June 2015).
480. Id.
481. Id.
482. Id.
483. See supra note 473.
484. See Bill Hogan, Under Siege: Predators Target Homes of Older Americans, Special
Report, AARP BULLETIN/REAL POSSIBILITIES 22, 26 (Apr. 2014) (map).
485. See id. (identifying those 14 states).
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government policy virtually prohibits tax liens. 486 To ground these
changes, the national government should enact legislation and pursue
policies that enhance the opportunities of low-income earners to buy
homes and to succeed in home ownership. Successful home ownership is
a key contributor to successful retirement, and the federal government can
and should lead the states in initiatives that assist low-income retirees to
become successful home owners.
V. CONCLUSION
This Article marshals suggestions for promoting retirement security
in Illinois built around changes in the conventional three legs of
retirement savings, implemented in tandem with reduction of achievement
gaps against minorities and low-income workers in education, healthcare,
and homeownership. This Article uses Illinois as an example, but the
suggestions in the Article are important for all states. This Article thus
contributes instructively and importantly to the still few studies that
analyze how subnational governments, including states, are grappling
with the retirement insecurity in the United States, 487 systematically
integrating evidence from Illinois into that literature.
Americans need a society in which senior citizens “have the financial
resources and opportunities to match their longer life expectancy.” 488 This
includes private- and public-sector low-income workers in Illinois and
across the nation. Indeed, as indicated in the Introduction, findings from
this Article have comparative value for other jurisdictions, both states
within and even jurisdictions outside the United States, which is
encapsulated in the wisdom that “[r]eneging on pension promises to
retirees” is despicable, regardless of whether it is perpetrated by a private
or public employer. 489
There are three takeaway lessons from this research. The first is the
impact underfunding of pensions can have on retirement security.
Consistent with the tenets of U.S. capitalism, retirement insecurity has
been associated wholly with the private sector, a reason why some of the
national pension reforms of the past, such as ERISA of 1974 and the PPA
of 2006 focused exclusively on the private sector. However, as the Illinois
example shows, insecurity in the public sector can add to the general
486. See id. (identifying California and Wisconsin as two such States).
487. Emblematic of these studies is PEW CHARITABLE TRUSTS, How State are Working, supra
note 18, passim.
488. Jo Ann Jenkins, supra note 153.
489. 109th Congress, House Hearing on State and Local Government Retirement Security,
supra note 101 (statement of Judy Biggert, then U.S. Congresswoman from Illinois).
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texture of retirement insecurity and compound it for all workers,
especially for low-income earners. This means that for effective resolution
of retirement security, attention to both the private- and public-sector is
necessary, especially with respect to low-income workers. A second
primary takeaway from this research is the impact of federal laws and
regulations on what states do—whether in education, healthcare, or
homeownership. While state laws and initiatives remain important,
federal involvement can affect state efforts significantly in our federal
system anchored on divided powers between two levels of government. 490
Third, and finally, is the fragility of legacy in democratic politics. 491
President Obama was a leader sensitive of his place in history as first black
president of the United States, who made domestic issues, such as
healthcare and consumer protection, the cornerstone of his policies. 492
However, all of these issues have come under attack by his successor in a
manner that, again, points to the peripatetic influence of the national
government in agendas of the subnational governments, even in a robust
federal system such as the United States. 493
The residual lesson or message for the worker in Illinois, as
elsewhere in the United States, is embedded in the philosophy of “earnest
struggle” from the wisdom of Fredrick Douglas (1818-1895) that there is
no progress without struggle. 494 This mindset is advised and justified,
490. The Expansion of the Federal Government, BOUNDLESS, https://www.boundless.com/u-shistory/textbooks/boundless-u-s-history-textbook/democracy-in-america-1815-1840-12/judicialnationalism-105/the-expansion-of-the-federal-government-564-6529/
[http://perma.cc/TW84EYLV] (last visited Sept. 27, 2017) (commenting on the fateful forces, including judicial decisions,
that shaped the subsequent expansion of national powers under the U.S. federal system).
491. See, e.g., Curtain Call: Barack Obama Bows Out Reflecting on the Fragility of Democracy,
ECONOMIST (Jan. 11, 2017), http://www.economist.com/blogs/democracyinamerica/2017/01/curtaincall [http://perma.cc/CR3V-Q494].
492. See, e.g., Jae C. Hong & Jonathan Ernst, 10 Historians on What Will Be Said About
President Obama’s Legacy, TIME (Jan. 20, 2017, 6:10 PM ET; originally published Jan. 18, 2017),
http://time.com/4632190/historians-obamas-legacy/
[http://perma.cc/T8HH-SMSQ];
Simon
Carswell, Barack Obama Departs with Fragile Legacy at Risk from Trump, IRISH TIMES (Jan. 20,
2017, 16:00; updated Jan. 20, 2017, 16:10), http://www.irishtimes.com/news/world/us/barackobama-departs-with-fragile-legacy-at-risk-from-trump-1.2945001 [http://perma.cc/NA68-7LF3].
493. See, e.g., John B. Judis, Federal Government is More Powerful Than State Government,
N.Y. TIMES (July 16, 2013), https://www.nytimes.com/roomfordebate/2013/07/16/state-politics-vsthe-federal-government/federal-government-is-more-powerful-than-state-government
[http://perma.cc/EB7X-4R2S]; Scott Gaylord, States Need More Control Over the Federal
TIMES
(updated
July
17,
2013,
8:54
AM),
Government,
N.Y.
https://www.nytimes.com/roomfordebate/2013/07/16/state-politics-vs-the-federalgovernment/states-need-more-control-over-the-federal-government [http://perma.cc/U8BK-48XU].
494. Frederick Douglass, If There Is No Struggle, There Is No Progress, “West India
Emancipation” Speech Delivered at Canandaigua, New York, BLACKPAST (Aug. 3, 1857),
http://www.blackpast.org/1857-frederick-douglass-if-there-no-struggle-there-noprogress#sthash.pd4o5Vj2.dpuf http://perma.cc/M7UQ-EKCC []. Douglas opined there could be no
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given the unfolding winds of de-regulation across all socioeconomic
fields from Washington, D.C., with potentially negative ramifications for
retirement security. Though the temptation is strong, in the best tradition
of earnest struggle, this is the time for low-income workers to plod on in
their retirement savings endeavor, rather than be deterred by
demoralizations, such as worries that they may not have saved enough. 495

freedom without agitation. “Those who profess to favor freedom and yet deprecate agitation are men
who want crops without plowing up the ground; they want rain without thunder and lightning. They
want the ocean without the awful roar of its many waters.” Id.
495. Carolyn O’Hara, How Much Will You Need?: It Depends on What You’ve Saved and How
Well You Wish to Live, 58 AARP THE MAGAZINE/REAL POSSIBILITIES n.p. (Feb./Mar. 2015).

http://ideaexchange.uakron.edu/akronlawreview/vol51/iss2/4

80

